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OPINIONS OF THE PRESS. 



**.... The value of a book of this kind must depend entirely on 
the language used in answering the questions. . . . The object is to 
express the answers in language terse, accuratOi and complete; to say as 
little as possible, but to say that little well. ... It seems to us, in 
looking into Mr. Bedford's Book, that he has exerted himself successfully 
to avoid anything like mere copying the text-books, and that he has, as 
far as is possible, couched the answers in language that is his own. He 
has also, regai*d being had to the very comprehensive character of many 
questions, attained to a high degree of brevity. Altogether, we think we 
may fairly say that Mr. Bedford's 'Intermediate Examination Guide' will 
prove very useful to candidates at the Law Institution." — Law Journal^ 
Nov. 12, 1872. 

** Cramming is a recognised art : with some people it is almost a religion 
— with some articled ^i^^^^^ ft^» inrit|"''°i "^^""^ prophet is Mr. Bedford. 
Lege non multa sed multtd " '^■'■^iiMticularly to the 

students of the elements/ 1 Mr. Bedford's 

Guide a useful and reliabl Il2, 1872. 
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*' We bare received a copy of ' The Final/ containing the Questions of 
the Final Examination of miary Term, 1870, with the Answers, edited by 
Edward Henslowe Bedford, Scdicitor. The Final Examination oloaed on 
Wednesday evening, and this pamphlet was in the publishers' hands on 
sale at 9 on Thursday morning. The celerity of llj. Bedford speaks 
for itself. His former pamphlets, oontaining the Questions and Answers 
^1 the several Examinations, and his success as an instructor of Candi- 
dates for those Examinations, afford a sufficient guarantee of the com- 
pleteness and accuracy of the Answers now put forth. We observe that a 
liurge proportion of the Questions set in * Bankruptcy ' has been anticipated, 
and fully dealt with in Mr. Bedford's * Guide to Bankruptcy,' which we 
noticed with approbation some months ago.'' — Law JourmU, Jan. 22, 1870. 
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** We suppose that, at some future day, e^saminations vill be free from 
' tips/ ' catches/ and questions that are * sure to be set.' Meanwhile, as 
things now are, candidates who do not want to leave half the paper un- 
answered must get themselves armed at a thousand points by * coaches/ or 
by books written for the express purpose of meeting the light darts of the 
* posers.' We have seen questions in the Preliminary and other examinations 
of like character well calculated to puzzle a Cambridge first-class man 
who had not had his attention previously directed to the minutiss con- 
cerning which knowledge is thus tested. Now here is a little volume 
which seems io be especially constiiioted as a foil to the fence of the 
examiners. In some thirty-seven small pages it oontiEiins an amount of 
information on certain special points which could not be got together, 
except by considerable research and labour, on the part of any student ; 
and much of the information, as we learn from the preface, goes to meet 
questiouB which have, in fact, been asked in these examinations." — Law 
Journal, March 29, 1872. 
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PEEFACE TO THE THIED EDITION. 



As there does not seem to be the smallest doubt entertained 
that the new Bankruptcy Act will pass early in the ensuing year, 
it was not my intention to have brought out another edition of 
my " Final Examination Guide to Bankruptcy " until that event 
took place; but on my return to town last month after my 
vacation, finding there was no guide to the Bankruptcy Act in 
print for the use of Candidates at the forthcoming Final Exami- 
nation in Kovember, I determined, at all hazards, to bring out 
the present edition. As my work has been necessarily hurried, 
I have no doubt that some errors will be discovered ; but I trust, 
as Mr. Bobson says in his preface to the splendid work on Bank- 
ruptcy he has given to the profession, " they may be neither very 
numerous or important ;" and if, unfortunately, it should turn 
out that they are both, I must ask my readers, under the circum- 
stances, to pass an " extraordinary resolution " in favour of my 
humble attempts to assist them to answer their questions in the 
Bankruptcy Papers of November next. 

£. H. B. 

9 King's Bsnoh Wale, Temple. 
Odobery 1877. 
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PREFACE TO THE FIRST EDITION, 



DuBma the five years that I have prepared Papils for the 
yarions Law Examinations I have made it an invariable rule 
that my Candidates for the " Final " shomld offer themselves for 
examination in the additional subject of Bankruptcy, as I feel 
assured that the Examiners must necessarily look with a more 
favonrable eye on the papers of those who voluntarily offer 
themselves for examination in an extra subject than on those 
of Candidates who simply confine themselves to the number of 
subjects absolutely necessary to ensure a pass. 

This — coupled with another rule of mine, which is personally 
to take ea^h class daily — ^I am convinced contributes much to 
the success which has hitherto attended those men who have 
put themselves under my gr^danoe and tuition ; and they are 
both rules to which I mean strictly to adhere. 

The existing Bankruptcy Law having been almost entirely 
altered during the last Session necessarily calls for the little 
book I now offer to the public, and I trust it may be found of 
some slight assistanca 

That it is full of faults I doubt not, but for its shortcomings 



VI PREFACE. 

I would crave my readers' indulgence on the score that it has 
been written during the few spare hours that I have at my 
disposal in the evenings which follow a long day's coaching; 
and with this one excuse I leave in the hands of my readers 
my " Final Examination Guide to Bankruptcy." 

£i. H. B. 

9 King's Bench Walk, Temple. 
Uh November, 1869. 
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Mr. E. H. Bedford, Editor of the " Preliminary," " Inter- 
mediate," and "Final," has Classes Beading daily at his 
Chambers for all the above Examinations, and personally takes 
e ,ch Class every day, except Saturday. 



" We have much pleasure in stating that the Clifford's Lm 
rizeman, in the last January Final Examination, was a Pupil 
of Mr. E, H. Bedford, of 9, King's Bench Walk, Temple. Two 
of Mr. Bedford's pupils took honours at the ' Final,' in Trinity 
Term, 1874 : one pupil was honourably mentioned in Michael- 
mas Term, 1874, another took a prize in Hilary Term, 1875, 
another a certificate in Easter Term, 1875, and another a 
certificate in Trinity Sittings, 1876. The achievement of 
winning the ' blue ribbon ' in the ' Final ' has now crowned Mr. 
Bedford's eflforts."— TA^ Law Journal^ March 17, 1877. 



THE 

FINAL EXAMINATION 

GUIDE TO BANKRUPTCY. 



I. — The Bankbuptcy Law, 1869. 

(1.) WhcU are the Acts of Parliament, now in force in England, 
providing for the distribution of the property of a dehtor amongst 
his creditors, and for the punishment of fraud by a dehtor f 

The Bankruptcy Act, 1869 (32 & 33 Vict. c. 71), and the 
Debtors Act, 1869 (32 & 33 Vict, a 62). The Acts relating to 
the old practice are all repealed by the Bankruptcy Bepeal and 
Insolyent Court Act (32 & 33 Vict. c. 83), except as to matters 
pending before the commencement of the Act, yiz., the 1st day of 
January, 1870. 

(2.) Staie the general object and policy of the Bankrupt Law, 

The Bankruptcy Law of 1869 aims at the equal division of 
the property of the debtor amongst his creditors as speedily and 
cheaply as possible, at the same time allowing this division to be 
conducted by the creditors themselves, either under the imme- 
diate supervision of the Court or by " liquidation by arrange- 
ment ; " and a certain majority of the creditors may, if they 
think fit so to do, accept a debtor's proposal for payment of a 
composition without bankruptcy or liquidation. It aims at the 
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Z BANKRUPTCY. 

protection of creditors by compelling the bankrupt first to pay 
lOs. in the pound or obtain a special resolution of his creditors^ 
in order to obtain his discharge. And, lastly, it aims at the 
punishment of fraudulent bankrupts or debtors, but otherwise 
the abolition of the general right of a creditor to arrest and 
imprison his debtor. (32 & 33 Vict. c. 71 ; 32 & 38 Vict. o. 62.) 

(8.) What is the jprinciple on which the Bankruptcy Law is 
founded ? 

For the protection of honest debtors, who have, by misfortune 
or the fault of others, fallen into pecuniary difficulties; for 
benefit of creditors by the equal division of the property of the 
debtor amongst them as speedily and cheaply as possible ; and 
the punishment of fraudulent bankrupts or debtors by imprison- 
ment. (See also Eobson's Bankruptcy, 3rd ed., 1.) 

(4.) Define the meaning and state the ohjectofa^tsofhanhrujptcy. 

The term bankruptcy is derived from hancus, a table or counter 
of a tradesman, and ruptus, broken, denoting thereby one whose 
shop or place of trade 'is broken or gone. One of the main 
objects of the Bankruptcy Law is the seizure of the remaining 
property of the bankrupt for the purposes of distribution amongst 
the creditors without allowing him to squander it or appropriate 
it in paying particular creditors to the prejudice of others. It 
is, therefore, of great importance that an insolvent debtor should 
be brought under the operation of the law as soon as possible 
after his affairs become embarrassed, and for this reason certain 
acts have been prescribed as the indicia of insolvency. These 
acts are called acts of bankruptcy, and no person can be made a 
bankrupt who has not committed one of such acts. (Eobson'^ 
Bankruptcy, 3rd ed., 108.) 

(5.) Mention two or three instances in which you would recomr 
mend an immediate resort to proceedings in bankruptcy, 

(i ) Where the debtor is so hopelessly involved that if bank- 
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rnptcy proceedings are not at once resorted to, there will be no 
estate left for division amongst the creditors. 

(ii.) If a debtor really seriously inyolyed continues specnlatingj 
and thereby deceiying and almost defrauding creditors of their 
jnst demands. 

(iii.) Also in order to rescue an honest man fr6m misfortune 
and pressure by giving him a free discharge after payment of the 
usual dividend, and thereby enabling him to commence his trade 
a&esh. 

(6.) Point out some of the prirudpal changes ihat are made in 
the bankruptcy law by the Bankruptcy Act of 1869. 

(i.) The substitution of a London Court with one Chief Judge 
and four Eegistrars, and the transfer of the bankruptcy jurisdic- 
tion in the country districts to the County Courts. 

(ii.)- The abolition of commissioners, an ofScial assignee and 
messenger, and the appointment by the creditors of a trustee, in 
the place of a creditors' assignee, who is to collect the assets, and 
the committee of inspection to superintend the proceedings. 

(iii.) The abolition of the debtor's petition for adjudication. 

(iv.) The abolition of privilege of Parliament 

(v.) The abolition of the judgment summons and the extension 
of the debtor summons to non-traders. 

(vi.) The suspension of the order of discharge until the bank- 
rupt has paid lOs. in the pound, unless the creditors pass a 
resolution that his misfortune was involuntarily incurred. 

(vii.) Where no discharge is granted debts provable under the 
bankruptcy are not to be enforced until after three years from the 
close of the bankruptcy. 

(viii.) The introduction of the process " Liquidation by Arrange- 
ment " for the purpose of winding up the affairs of the debtor, 
and the alteration of the practice in cases of composition. 

(ix.) All imprisonment for debt is to be abolished, subject 
nevertiieless to cases of fraud, &o., and the Debtors Act of 32 & 
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4 BANKRUPTCY. 

33 Vict. c. 62. By the latter Act the power of the county court 
judges of imprisoning debtors who have the means, and refuse to 
pay their creditors, is extended to the superior Courts in cases 
where the debt is above 50Z. 

II. — Constitution, Jurisdiction and Fowebs op Court and 

Ofpicbbs. 

(7.) Can a trader now make Mmself a bankrupt^ and how f 

Since the Act of 1869, a trader cannot file a petition for an 
adjudication of bankruptcy against himself. 

(8.) How is the Court of Bankruptcy constituted f 

It is composed of the London District and the County District, 
The London Bankruptcy District comprises the City of London 
and its Liberties and all places which are situated within the 
Metropolitan County Court Districts. 

The County or Loccd Bankruptcy Court is the County Court of 
the district in which the bankrupt resides or carries on business, 
not residing or carrying on his business within the London Bank- 
ruptcy District (ss. 69, 60). 

(9.) Name the officers of the Court of Bankruptcy in London, 

The London Court consists of the Chief Judge in Bankruptcy, 
not more than four Registrars ; Clerks, Ushers and other sub- 
ordinate officers (s. 61); and a Comptroller (s. 66). 

(10.) State shortly the jurisdiction of the Chief Judge of the 
London of Court of Bankruptcy. 

The Court continues to be a Court of law and equity and a 
principal Court of record, and the Chief Judge shall have all the 
powers, jurisdiction and privileges of the Judges of the Common 
Law Divisions of the High Court, or a Judge of the Chancery 
Division, and the orders of such Judge are of the same force as 
if they were judgments or decrees. The Chief Judge may sit 
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in Chambers and have the same jnrisdiction as if sitting in open 
Court (s. 65). 

(11.) State shortly the additional jurisdiction of County Court 
Judges, conferred by the Act o/1869. 

In addition to their ordinary powers as Connty Court Judges 
they have all the powers and jurisdiction of a Judge of the Court 
of Chancery^ and the orders of such Judge may be enforced 
accordingly in -manner prescribed. 

(12.) Is there any and what appeal from the Courts of Bank- 
ruptcy f 

Any person aggrieved by any order of a local Bankruptcy Court 
in respect of «ny matter of fact or of law may appeal to the Chief 
Judge in Bankruptcy^ and the orders of the Chief Judge in Bank- 
ruptcy, whether in respect of a matter brought before him on 
appeal or not, may be appealed against to the Court of Appeal 
in the Chancery Division, and with leave of that Court an appeal 
lies to the House of Lords (s. 71). 

(13.) By what Courts may the order of a County Court judge 
sitting in bankruptcy he reviewed f Has a party aggrieved a right 
of appeal to the House of Lords ? 

An appeal from a County Court judge lies in the first instance to 
the Chief Judge in Bankruptcy, from thence to the Lords Justices 
(Court of Appeal in the Chancery Division of the High Court), 
and from thence, by leave, to the House of Lords, by petition. 
(39 & 40 Vict. c. 69, s. 71 ; see also 36 & 37 Vict. c. 66, s. 18.) 

(Id.) Within what time and how is such appeal made ? 

The appeal against the decision or order of the Chief Judge or 
a Judge of the Coxmty Court shall be entered with the Registrar 
of Appeals within and not later than twenty-one days from the 
decision or order, by leaving with him a copy of the appeal notice 
of motion. A copy of the appeal notice is forthwith sent by the 



6 BANKRUPTCY. 

appellant to the registrar of the Court appealed from, who files 
the same with the proceedings, and a similar notice is delivered 
by the appellant to each respondent fonr days before the day on 
which he intends to move. At or before the time of entering the 
appeal the appellant deposits with the Begistrar of Appeals snch 
sum not less than 101, and not exceeding 401, as the Court ap- 
pealed from shall direct, to satisfy any costs that the appellant 
may be called upon to pay, and in the absence of any direction 
the sum deposited shall be 202. The appeal is to be brought on 
by motion, and no new evidence is admissible unless the Court of 
Appeal so directs, but the parties shall be at liberty to bring 
before the Court of Appeal by affidavit the circumstance under 
which the order appealed against was made. The affidavit is filed 
with the Begistrar of Appeals, and a copy sent by the appel- 
lant to the respondent four clear days before the hearing (rules 
143-148). And it has been held that the time for appealing is 
to be computed from the date of the order appealed against, and 
not from the time when it was drawn up. (Ex parte ffinton, in re 
Einton, L. E. 19 Eq. 266.) Sundays are not to be reckoned in the 
twenty-one days. {Ex parte Hicks, in re Ball, L. R. 20 Eq. 148.) 

(15.) State ahoriHy the general powers of the Bankruptcy Courts. 

They have full power to decide all questions of priorities and all 
other questions whatsoever, whether of law or fact, which the 
Court may deem expedient to decide, for the purpose of doing 
complete justice, or making a complete distribution of property 
in any case, and they shall not be subject to restraint in the 
execution of their powers by the order of any other Court, nor 
shall any appeal lie from their decisions, except in the manner 
directed by this Act, and every Court may direct that questions of 
fact may be tried before a jury, if the parties desire it and such 
Court thinks fit, and such trial will be had in the London Court of 
Bankruptcy in the same manner as if it were a trial of an issue in 
one of the Courts of the Common Law Division, and in the County 
Court in the manner in which jury trials in ordinary cases are 
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by law held in snch Cionrts (s. 72). (See also ex parte OHXebrand, 
in re SidebotJiam, L. B. 10 Chan. App. 52.) 

(16.) How can proceedings in bankruptcy or copies of the pro- 
ceedings he made evidence ? . 

The minates of all resolutions and proceedings at meetings of 
creditors nnder this Act^ if pnrporting to be signed by the chair- 
man^ shall be receivable as evidence in all legal proceedings 
(s. 106). Any petition, or copy of a petition, any order, or copy 
of an order, any certificate, or copy of a certificate, made by any 
Conrt having jurisdiction in bankruptcy, any deed, or copy of a 
deed of arrangement in bankruptcy, and any other instrument, 
or copy of an instrument, affidavit or docoment, made or used in 
the course of any bankruptcy proceedings or other proceedings 
had under this Act, may, if sealed with a seal of the Court, or 
signed by any Judge having jurisdiction in bankruptcy, be 
receivable in evidence (s. 107). 

In the case of the death of the bankrupt or his wife, or of a 
witness whose evidence has been received by Any Court in any 
proceeding under this Act, the deposition of the person so 
deceased, or a copy thereof, purporting to be sealed with the seal 
of the Court, shall be receivable in evidence of the nuttterd 
therein deposed to. 

Judicial notice is to be taken of the seal of every Court having 
jurisdiction in bankruptcy, and the signature of the Judge or 
Eegistrar in all legal proceedings (s. 109). 

(17.) Staie the several modes in which evidence is taken in the 
Court of Bankruptcy ; who is autliorized to administer oaths, and 
in case of conflict of testimony, how is the matter tried f 

By rule 49, the Court may in any matter take the whole 
or any part of the evidence, either viva voce, or by interrogatories, 
or upon affidavit, or by commission abroad, and by rule 157 an 
oath may be administered in the United Kingdom before a Court 
having jurisdiction in Bankruptcy or a Judge thereof or an 
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officer thereof authorized to administer oaths in that Court, or 
before a person authorized to administer oaths in that Court, 
or before a person authorized to administer oaths in any of the 
Divisions of the High Court, or before a justice of the peace for 
the county or place where it is sworn or made, and in the case 
of proof of debts before the trustee of the property of the bank- 
rupt. By sect. 72 of the Act, the matter may be tried by the 
Court, or direct a question of fact to be tried by the Court with 
or without a jury in the same way in which issues in the Common 
Law Divisions are tried. 

(18). Describe shortly the duties of the Registrar, 

To make adjudications, to preside at first meetings, to receive 
proofs and act as trustee xmtil one is appointed, to take minutes 
of the proceedings, to inquire into and register the resolution and 
statements of debts and assets under a composition and liquida- 
tion by arrangement, and to dispose of various matters of minor 
importance, and to make his returns to the Comptroller in Bank- 
ruptcy of the business in his Court. 

(19). Shortly describe the duties of the Comptroller, 

The Comptroller keeps a book entitled " The Eegister of JBank- 
ruptcies in the London Court," according to the form in the 
schedule, and another entitled " The Register of Bankruptcies in 
the County Courts,*' according to the form in the schedule, with 
such additional headings as he may find necessary. He causes 
entries to be made in the proper register of every gazetted notice 
applicable or defined by the headings, and such registers to be 
examined on every Monday and Thursday with the then last 
published " Gazette,'' so as to ensure that all the notices pub- 
lished therein shall have been duly entered in such registers 
(rules 237, 238). He receives and examines the trustee's 
quarterly statements of account after having been audited and 
certified by the committee of inspection. He calls the trustee to 
account for any misfeazance, &c., in such accounts, requiring 
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the trastee to make good any loss occasioned thereby, and he 
reports the trustee's conduct to the Court, failing to comply with 
such requisition (s. 57). As to the Comptroller's report to the 
County Court of the failure of the trustee to comply with his 
requisition, see rule 9 (1871). And the Comptroller may also 
at any time require any trustee to answer any inquiry made by 
him in relation to the bankruptcy, and may also apply to the 
Court to examine such trustee on oath, or any other person 
concerning: such bankruptcy, and may direct a local investiga- 
tion to be made of the books and Touchers of the trustee 
(s. 58), see also rule 251. And after the Registrars and other 
officers of the Court have made returns of the business in 
the various Courts and offices, the Comptroller frames books 
from extracts transmitted to him by the Registrars from books 
kept by them under rule 240, which shall be open for public 
information and searches, and also a general annual report to 
the Lord Chancellor repecting all matters within the Act, which 
reports shall be laid before both Houses of Parliament; and 
to dispose of various other matters with reference to the accounts 
and statements of the trustee (s. 1 15). 

(20.) Has any alteration been made since the making of the 
Bankruptcy Bules, 1870, in the scale of attorney's costs in hank' 
rujptcy or liquidation ; and if so, what f 

Yes; where in any bankruptcy or liquidation the provable 
debts of the debtor do not exceed 750Z., or the estimated assets 
2002., attorneys are to be allowed three-fifths only of the charges 
ordinarily allowed, to which disbursements are to be added 
(rule 8, 1871). 

ni. — Pebsoks liable to be made Bankrupt. 

(21). What persons are liable to he made harikrupt ? 

All persons, traders or non-traders, or having privilege of Par- 
liament (except a partnership, association, or a company corporate 
or registered under the Companies Act of 1862), (s. 6). 
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(22). What are the proviitions regarding persons having privi- 
lege of Parliament under the present Bankruptcy Act? 

In the event of committing an act of bankruptcy he may 
be dealt with in like manner as if he had no snch privilege 
(s. 120). 

And if a member of the House of Commons, he will be incapable 
of sitting or voting in the House during one year from the date 
of the order of his adjudication unless within that time the adju- 
dication is annulled, or the creditors who prove debts are fully 
paid or satisfied (s. 121). 

And further, if within such year the adjudication is not annulled 
or the debts are not fully satisfied, the Court shall, after the 
expiration of such time, certify the same to the Speaker of the 
House of Commons, and thereupon the seat of such nfember shall 
become vacant (s. 122). 

(23.) What (if any) is the effect of bankruptcy, or arrange- 
ment or composition with creditors, under the Bankruptcy Ad of 
1869, upon a person being one of her Majesty* s justices of the 
peace f 

He becomes and remains incapable of acting as a justice of the 
peace until he has been newly assigned by her Majesty. (Debtors 
Act, 1869, s. 22.) 

(24.) Who are traders toithin the meaning of the new Act f 

Traders shall, for the purposes of this Act, mean the several 
persons in that behalf mentioned in the first schedule to this Act 
annexed, and are as follows : — ^alum makers, apothecaries, 
auctioneers, bankers, bleachers, brokers, brickmakers, builders, 
calenderers, carpenters, carriers, cattle or sheep salesmen, coach 
proprietors, cow keepers, dyers, fullers, keepers of inns, taverns, 
hotels or coffee houses, lime burners, livery-stable keepers, market 
gardeners, millers, packers, printers, sharebrokera, shipownerSj 
shipwrights, stockbrokers, stockjobbers, victuallers, warehousemen. 
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wharfingers, persons using the trade or profession of a scrivener 
receiving other men^ moneys or estates into their trust or 
custody, persons insuring ships or their freight against the 
perils of the sea, persons using the trade of merchandise by way 
of bargaining, exchange, bartering, commission, consignment or 
otherwise, in gross or by retail, persons who, either for them- 
selves or as agents or factors for others, seek their living by 
buying or selling, or buying and letting for hire goods or com- 
modities, or by the workmanship or conversion of goods or 
commodities (s. 4). (But see Eobson's Bankruptcy, 3rd ed., 
99-108, and the cases there cited.) 

(25.) Specify the severed persons who are particularly exempted 
from the definition of the term trader under the Bankruptcy Act^ 
1869. 

A farmer, grazier, common labourer, or workman for hire, a 
member of any partnership, association, or company, which can- 
not be adjudged bankrupt under the Act. (See Bobeon's Bank- 
ruptcy, ibid.) 

(26.) Are stockbrokers, farmers, and graziers liable to he made 
bankrupts as traders or non-traders f 

The term traders for the purpose of the Bankruptcy Act, 1869, 
includes stockbrokers. Farmers and graziers are not deemed 
traders for the purposes of the Act. (See Bobson's Bankruptcy, 
ibid.) 

(27.) Under the recent statute what general distinction is made 
between traders and non-traders f 

To bring a person under the description of a trader for " buying 
and selling" there must be a purchasing and buying with the in- 
tention and object of selling, or in other words, there must be a 
selling for the purposes of profit or gaining a livelihood. There 
are also distinctions as to the acts of bankruptcy, as to the goods 
in the order and disposition of the bankrupt, as to seizure and 



12 BANKRUPTCY, 

Bale of his goods under an execution, and so as to yolnntary 
settlements, and the time allowed under a debtor summons for 
payment or settlement. 

(28.) What constitutes a trading ? 

See former part of last answer. 

(29.) What difference is there in the operation of the Bankruptcy 
Law as regards traders and non-traders f 

' See latter part of answer to question 27. 

(30.) Is a married woman having the income of a fund secured 
to her for life for her separate use and without power of anticipa- 
tion under any, and what, circumstances liable to he made a hank" 
rupt, and can her life interest he made in any, and what, manner 
available for payment of her debts ? 

No, she cannot, as she has no power of anticipating her income, 
and her life interest can only be made available in a Court of 
Equity for her ante-nuptial debts. (Sanger v. Sanger, L. B. 11 Eq. 
476 ; see also ex parte Holland, in re Heneage, L. B. 9 Chan. App. 
307. As to the liability generally of a married woman to be 
made bankrupt, see Eobson's Bankruptcy, 3rd ed. 95.) 

(31.) Is an executor carrying on his testator's business, for the 
benefit of his testator's estate, liable to he made a bankrupt ? 

An executor who carries on his testator's trade to a greater 
extent than is required to wind up his business, is liable to be 
adjudged a bankrupt as a trader. (Ex parte Nutt, 1 Atkins, 102 ; 
Eobson's Bankruptcy, 3rd ed. 106.) 

(32.) Can a trader residing out of England he made a bankrupt 
under any circumstances f What would he the rule after a retire- 
ment from business ? 

If a man has once traded in England, and coming over to 
England commits an act of bankruptcy here, he will be considered 
a trader under the bankruptcy law notwithstanding the fact of a 
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residence abroad (but see ex parte Pctacal, in re Myer, 1 Chan. 
Div. 609, and ex parte Crispin, in re Crispin, L. E. 8 Chan. App. 
374, as to foreigners domiciled abroad) ; and if a man has retired 
from business he is still liable to be treated as a trader in respect 
of debts contracted previous to his retirement. But it has been 
held that the Bankruptcy Act has not a retroactive effect and that 
a man cannot be made a trader unless he was a trader at the com- 
mencement of the act or became one subsequently. (Ex parte 
Bailey, L. E. 13 Eq. 314 ; and see also ex parte Schomherg, in re 
Schornberg, L. E. 10 Chan. App. 172, as to time of issue of trade 
debtor summons.) 

(33.) What is stoppage in transitu, and when may it he 
resorted to f 

The right of stoppage in transitu is a species of equitable lien, 
recognised and acted upon by the Common Law Courts for the 
purposes of substantial justice^ and it may be resorted to in the 
event of the bankruptcy or insolvency of the vendee, after the 
vendor has parted with the possession of the goods, whilst they 
are in transitu, (Lickbarrow v. Mason, 2 T. E. 63 ; Smith's Merc. 
Law, 8th ed., p. 641 et seq.) 

IV. — The Acts op Bankruptcy, 

(34.) Describe the various acts of bankruptcy, distinguishing 
those by a trader from those by a non-trader. 

The following are applicable to traders and non-traders : — 

(i.) In England or elsewhere making a conveyance or assign- 
ment to trustees for the benefit of creditors generally. 

(ii.) In England or elsewhere making a fraudulent conveyance, 
gift, delivery or transfer of property or any part thereof. 

(iii). With intent to defeat or delay his creditors — departing 
out of England ; being out of England remaining out of England, 
or beginning to keep house, or suffering himself to be outlawed. 
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(iv.) Filing declaration of insolvency. 

(y.) Service of debtor stinunons for 50^ and neglect to pay, 
secure and componnd for the same, in the case of a trtider for 
seven days, and in the case of a non-trader for three weeks after 
service. 

The following are applicable to traders only : — 

(i.) Departing from his dwelling-house or otherwise absenting 
himself with intent to defeat and delay his creditors ; 

(ii.) Suffering an execution to be levied by seizure and sale for 
a debt not less than 50^. 

(35.) State in general terms the distinction between the Statute 
13 Elizabeth, c. 5, and the present Bankruptcy Act with regard to 
fraudulent transfers. 

The Bankruptcy Act of 1869 contains a clause (viz., 91) 
making voluntary and other settlements by a trader void as 
against the trustee in bankruptcy, wJiich would not necessarily 
be fraudulent within the statute 13 Eliz. c. 5. (Bobson's Bank- 
ruptcy, 3rd ed., 123 et seq,) And with regard to 13 Eliz. c. 5, the 
settlement must not be made by a person in insolvent circum- 
stances or with a view to insolvency, consequently it would 
be good if a settlor were in solvent circumstances at the time. 
Whereas .the 91st section of the Act 1869 applies to traders if 
solvent, and not if bankrupt within two years thereof, and if 
bankrupt within ten years the onus of proving the solvency lies 
on the settlor. 

(36.) Is departing from his dwelling-house by a person who is 
not a trader, an cu;t of bankruptcy f 

Departing from his dwelling-house or otherwise absenting 
himself, is not an act of bankruptcy in a person who is not a 
trader. (See also ex parte Coates, in re Skelton, 5 Chan. Div. G. A. 
979.) 

(37.) Since the Bankruptcy Act of 1869 is a deed necessary to 
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constitute a di^sition ofBedl Estate or Personal Estate an act of 
bankruptcy f 

It is not necessary, as by sect. 6 of the above Act any fraudu- 
lent gift, delivery, or transfer of the debtor's property, or any 
part thereof, is now an act of bankruptcy. 

(38.) Supposing a debtor to go abroad for a lawful purpose^ 
wUl the lawfulness of the purpose in all cases prevent his departure 
from being an act of bankruptcy f 

It depends with what intention he departs from or remains out 
of England : the gist of the clause as to the departure from and 
remaining out of England to render such an act an act of bank- 
ruptcy, is the intention to defeat and delay the creditors ; if he 
leave or remain away, knowing that delay will take place, it will 
be an act of bankruptcy in him, for a man is presumed to intend 
the necessary consequences of his own acts; and every day he 
remains away, he commits a fresh act of bankruptcy. 

(39.) Can an alien non-trader who is domiciled abroad, but who 
contracts debts in England, be made a bankrupt under the Bank- 
ruptcy Act of 1869, upon an alleged act of bankruptcy committed 
abroad f 

It was decided in the case of ex parte Crispin, in re Crispin, 
8 Chan. App. 374, that this could not be done, but it would have 
been otherwise had he committed the act of bankruptcy in Eng- 
land. (See also ex parte Pascal, in re Myer, 1 Chan. Div. 609.) 

(40.) Explain the meaning of the term '* Conveyance or assign' 
ment of his property ; " and is it an a4it of bankruptcy f 

It would seem to include all assignments of property to brustees 
for the benefit of creditors either wholly or partially, provided 
the same incapacitate a debtor, being a trader, from carrying on 
his trade or (being a trader or not) isuch assignment has the 
effect of defeating and delaying creditors. If the assignment be 
for a pre-contracted debt under the above circumstances it will 



16 BANKRUPTCY. 

be available as a& act of bankruptcy if a petition for adjudication 
be presented within six months. 

(41.) B^ whom and on what grounds may an adjudication in 
Bankruptcy he obtained against a debtor f 

A single creditor or two or more creditors, if the amount of 
debts due from the debtor to him or them jointly, as the case 
may be, amount to a sum of not less than 501. The adjudication 
must be made on one of the grounds stated in answer to question 
No. 34. 

(42.) Is an assignment by a trader of all his effects to secure a 
past debt and future advance necessarily and in all cases an a^t of 
bankruptcy ? 

If a debtor convey the whole of his property as a security for or 
in payment of an antecedent debt it is an act of bankruptcy, 
whether he be a trader or non-trader (In re Wood, L. R. 7 Chan. 
App. 302) ; and the same rule holds good if there be no svhstantial 
exception from the assignment {Ex parte Hawker, in re Keeley, 
L. E. 7 Chan. App. 214.) 

(43.) To what extent, and under what circumstances, may a 
trader assign his effects as security for, or in payment of, an ante- 
cedent debt without committing an act of bankruptcy ? 

See last answer. 

(44.) Is there any mode by which a creditor can compel his 
debtor either to pay or give security for the debt or commit an act 
of bankruptcy ? 

A debtor mmmons may be granted by the Court on a creditor 
proving by affidavit to its satisfaction that a debt sufficient to 
support a petition in bankruptcy is due to him from the person 
against whom the summons is sought, and that the creditor has 
failed to obtain payment of his debt. The affidavit is filed and 
the summons lodged, together with two copies and three copies 
of demand expressed with reasonable certainty. The registrar 
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seals the particulars and files the original summons and seals and 
issues the copies to the creditor. The summons is to be in the 
prescribed form, resembling a writ of one of Her Majesty's 
Superior Courts. It is to state that in the event of the debtor 
failing to pay the sum specified in the summons, or to compound 
for the same to the satisfaction of the creditor, a petition may be 
presented against him praying that he be adjudged bankrupt. The 
sunmions shall have an endorsement to the like effect, and the 
name and place of business of the attorney suing out the same, or 
in the event of no attorney being employed then that the same 
was sued out by the creditor in person ; and in the event of such 
summons not being dismissed or such proceedings not being 
stayed, if the debtor, being a trader, has neglected to pay such 
sum or to secure such sum for the space of seven days, or not being 
a trader for the space of three weeks, he will be deemed to have 
committed an act of bankruptcy (s. 7, rules 18 — 21). 

(45.) What is a compulsory act of bankruptcy ? 

Omitting to pay, compound for, &c., within the prescribed time, 
a sum due of an amount not less than 60L on a debtor's summons 
served under sect. 7 of the Act. 

(46.) How must a debtor summons be served, and within what 
time from its date f 

Personally, by delivering a sealed copy to the debtor, and within 
twenty-one days from its date, unless the Court grant an exten- 
sion of time, or permit substituted service respectively. (See also 
ex parte Lancaster y in re Lancaster, 3 Chan. Div. 498.) 

(47.) In case of an adjudication on a trader debtor summons 
will the fact of the trader having ceased to be a trader when the 
summ^ons is served, affect the proceedings ? 

It will vacate the proceedings because the debtor must be a 
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trader at the time the summons is served. {Ex parte ScJuymherg, 
in re Schomherg, L. R. 10 Chan. App. 172.) 

(48.) Explain the proceedings in relation to a debtor summona. 
If the debt is disputed, what steps should the alleged debtor take, 
and within what time should he do so, and what may thereupon be 
done by the Court f 

The creditor, on applying for a debtor summons, must file an 
affidavit of the truth of his debt, and lodge the summons, together 
with two copies and three copies of his particulars of demand. 
The registrar having sealed the same, service thereof is then 
effected on the debtor. If the debtor disputes the debt and 
desires to obtain the dismissal of the summons, he must file an 
affidavit with the registrar within seven days, if a trader, and 
three weeks, if a non-trader ; stating he is not so indebted, or 
only in a less amount than 50Z., and thereupon the registrar will 
fix time and place for hearing an application for the dismissal of 
the summons, and give three days* notice thereof to the creditor 
and debtor. And the Court has power to dismiss the same either 
with or without costs, or to stay proceedings until after the trial 
on security being given for the debt and the costs (rules 22, 23). 

(49.) What is a debtor summons ? what is necessary to obtain 
it ? and why is it now so commonly used ? 

It resembles as nearly as possible a writ issued by one of Her 
Majesty's Superior Courts, stating that in the event of the debtor 
failing to pay the sum specified, or to compound for the same, a 
petition may be presented against him. On an application for 
the summons the creditor must file an affidavit of the truth of his 
debt and lodge the summons, together with two copies and three 
copies of his particulars of demand. The registrar having sealed 
the same, service is then effected on the debtor. Its chief efficacy 
seems to consist in its cheapness and the pressure it puts on the 
debtor to prove that he is not indebted in the amount, and if he 
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is to pay or secnre the same or commit an act of bankruptcy 
(sect. 7, rules 17-21). 

(50.) Can a person against whom a debtor summons is issued for 
a debt owing, hut who has a counter daim against his creditor for 
damages for breach of a contract, use the counter claim in opposition 
to the summons f 

The creditor ought to deduct from the debt any sum due by 
him to his debtor arising out of the transaction on which the 
demand is founded, sud where there are mutual accounts any clear 
set-off which he knows of must be deducted from the amount of 
his demand. (Yate Lee's Bankruptcy, 60, in notis and cases there 
cited.) 

(51.) Can a creditor recover the costs of a debtor summons when 
the debtor pays the claim before the summons is returnable f 

In a case mentioned in 14 Solicitors' Journal, 694, the registrar 
considered that there was not any jurisdiction to give costs to 
the creditor in a case where the debt was paid within time the 
limited by the summons. (See, however, rule 186 ; but where 
the debt was paid, after the time limited by the sunmions, the 
debtor was ordered to pay the costs: Nixon v. Higg, 14 Sol. 
Jour. 298.) 

(52.) A person really indebted to another in a sum exceeding 50/. 
is served with a debtor summons, and does not pay, secure, or com-" 
pound for the debt within the requisite time, but he maJces an affidavit 
denying the debt, and obtains an order for stay of proceedings on 
giving security. Can a valid petition for adjudication, founded on 
default in payment of the debt mentioned in the summons, be pre- 
seated pending the determinaiion of the question of the existence of 
such d^t? 

The debtor cannot be adjudged bankrupt on such a petition 
until after the hearing of the application (rule 41). 

2 
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(53.) Supposing the petitioning creditor to serve upon the 
debtor, being a trader, a debtor summons, requiring him to pay 
a sum due of an amount of not less than &0L, toithin what time 
succeeding the service of such summons must the debtor pay such 
amount, or secure or compound for the same, in order to avoid an 
act of banhruptcy ? 

Seven days. 

(54). After what lapse of time from the commission of the act 
of banhruptcy does a debtor cease to be liable to be made bankrupt 
for such act f 

No person is liable to be made bankrupt unless the act of 
bankruptcy on which the petition for adjudication is grounded 
has been committed within six months of the presentation of the 
petition (s. 6). 

(55). An adjudication being made, to what date shall it be 
deemed to have relation f 

It is to be deemed to have relation back to, and commence at, 
the time of the act of bankruptcy being completed on which the 
order of adjudication is made, or if more acts of bankruptcy than 
one have been committed, it is to have relation back to, and com- 
mence at, the time of the first of the acts of bankruptcy, proved 
to have been committed within twelve months next preceding the 
order of adjudication ; but the bankruptcy is not to relate to any • 
prior act of bankruptcy, unless at the time of committing such 
prior act the bankrupt was indebted to some creditor or creditors 
in a sum or sums sufficient to support a petition in bankruptcy, 
and such debt or debts must be still remaining due at the time 
of adjudication (s. 11); and with regard to non-traders they 
are not to be adjudicated bankrupts in respect of debts con 
traoted before the date of the passing of the Bankruptcy Act, 
1861 (s. 118). 
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Y. — Pao cEK M im a i kki.azis6 to the PEnncEf fox 

AlUTDICAnOS. 

Tie PetiiMomimg Orediian. 



(56). Wiai wuui he ike tmammi of (he dAt efa mmgU peHtiom- 
img crediUjr, or ike aggregaie mmammi of tmo or more aredUon^ to 
emppori apetiiiomfir adfmdieatiomf 

501. (& 6). 

(57.) Three credUarM, wkoee regpedm dAts are tmder^ hmi 
amatad im Ae aggregaie to more ikam 502., are denromM of muJdmg 
their ddAor a hamkrmpL Has ike Ad of 1869 node amg^ amd, if 
«0y floial ehamge in ike lam is ihis respect f 

Under the Banknipb^ Act, 1861, the debt (rf a smg^ pefcitioa- 
ing careditor, or of two or morD perBons faeiiig putnen, was le- 
qidied to amoimt to 502., the debtor of two cieditoEB to 702., and 
thiee or more to 1002. (& 89> Bnt ainoe the Act of 1869 a 
Bingio creditor, two or more ereditoEB of the debt dne to such 
flongio creditor, or the aggregate amoimt of debts dne to soeh 
serend creditoEB from any debtor amonnt to a sum of not less 
than 502., may present a petition to the Oonrt praying that the 
debtor may be adjudged a bankrupt (s. 6.) 

(58.) Is it^ or moi^ necessary that a petiiiomng creditor's debt 
should he eoniraeied hefore ]tke act ofhaakruptey upon iMch ike 
petition is founded f 

Before the act of bankruptcy. (JEx parte Haytcard, L. R 6 
Chan. App. 546.) 

(59.) A creditor, if the dAt due io Urn is not less than 501, 
may present a hankrupicy petition against his debtor (section 6). 
What is ike precise meaning of the words ^^ debt due ** in Ais 
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section f Have the same wards any other meaning in other sections 
of the Act f 

The debt must not only be a sum due, bat must also be a debt 
presently payable (JEx parte Sturf^ L. R. 13 Eq. 309). This case 
does not seem to apply to sects. 125 and 126, where a debt due 
will be sufficient (Robson's Bankruptcy, 3rd ed. 172-201). 

(60.) Can a creditor holding a security he a petitioning 
creditor f and can he vote on the choice of trustee f 

A creditor holding security may become a petitioning creditor 
if he states in his petition that he is ready to give up the security 
for the benefit of the creditors, in the event of the creditor being 
adjudicated a bankrupt, or on his willingness to give an estimate 
of the value of his security he may be admitted as a petitioning 
creditor to the extent of the balance of the debt due to him, after 
deducting the value so estimated, but he must, on application 
made by the trustee within two months after the date of ad- 
judication, give up his security to such trustee for the benefit of 
the creditors, upon the payment of such estimated value (s. 6 : 
rule 117). 

A secured creditor, unless he has realised his security, must 
assess its value before voting (rule 99). 

(61.) Is a creditor holding security from the debtor entitled to 
vote, or what course mvM he take to enable him to do so f 

Unless he has realised his security he must assess its value 
before voting (rule 99 : see also 1869 Act, s. 40). 

(62.) What is the rule with regard to presenting a petition 
against partners f 

Any creditor whose debt is sufficient to entitle him to present a 
bankruptcy petition against all the partners of a firm may 
present such petition against any one or more partners of such 
firm without including the others (s. 100), and the Court may 
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dismiss the petition as to one without prejudice as to the others 
(s. 101). 

(63). What are the requisites to constitute a petitioning creditor^M 
debt ? May it he a secured debt f May it be an equitable debt f 
Must it he due, and may it sound in damages ? 

It must amount to 601. or upwards, and must be a liquidated 
sum^ dtie in law or in equity, not secured, unless the petitioner 
state in his petition that he is ready to giye up such security in 
the event of the debtor being adjudicated a bankrupt, or be willing 
to give an estimate of its value, in which latter case he may be 
admitted as a petitioning creditor, to the extent of the balance 
due to him, after deducting the value so estimated; but if re- 
quired by the trustee, he must give up such security, at the 
estimated value, within two months (s. 6 : rule 117). 

Demands in the nature of unliquidated damages, arising other- 
wise than by reason of a contract or promise, are not provable 
(ss. 6, 31) ; and with regard to non-traders, they are not to be 
adjudicated bankrupts in respect of debts contracted before the 
date of the passing of the Bankruptcy Act, viz., the 6th of 
August, 1861 (s. 118). 

(64). In case the debt upon which the petitioning creditor relies 
is denied, does the Court of Bankruptcy in any, and what, cases 
deal with the question itself, or how does it proceed ? 

The Court, upon such security (if any) being given as the 
Court may require for payment to the petitioner of any debt which 
may be established against him in due course of law and the 
costs of establishing such debt, may stay all the proceedings on 
the petition for such time as may be required for trial of the 
question relating to such debt, and the trial is had in the same 
manner as is provided by sect. 7 of the Act as to disputed debts 
under debtor summonses (s. 9). 
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(65). State briefly Tiow adjudication of bankruptcy is obtained 
against a debtor. 

The power of a bankrupt to petition against himself has now 
been abolished, and the petition can only be presented at the 
instance of a creditor. 

The petition is served on the debtor, and will not be taken ex 
paHe as heretofore, and must be verified by affidavit. On the 
hearing the petitioning creditor must prove his debt, also the 
trading (if necessary) and the act of bankruptcy. If more than 
one act of bankruptcy is alleged in the petition, proof of some 
one is required. The Court, if satisfied with the proof, will 
adjudge the debtor a bankrupt (s. 8). 

The debtor may appear on the petition and deny that he is 
indebted to the petitioner, or that he is indebted to such an 
amount as would justify the petitioner in presenting a bankruptcy 
petition against him: the Court, upon such security (if any) 
being given as the Court may require for payment to the 
petitioner of any debt which may be established against him, and 
of the costs of establishing such debt, may stay all proceedings 
on the petition for such time as may be required for trial of the 
questions relating to such debt: and where proceedings are 
stayed the Court may adjudge the debtor, a bankrupt on the 
petition of some other creditor, and shall thereupon dismiss, upon 
such terms as it thinks just, the petition, proceedings in which 
have been stayed as aforesaid (s. 9). 

A copy of the order of the Court adjudging the debtor to be 
bankrupt shall be published in the London Gazette, and be adver- 
tised in one local paper. And the date of such order shall be the 
date of the adjudication for the purposes of the Act, and the 
production of a copy of the Gazette containing such order aa 
aforesaid shall be conclusive evidence in all legal proceedings of 
the debtor having been duly adjudged a bankrupt^ and of the 
date of the adjudication (s. 10 : rule 45). 
And after the presentation of a petition, the Court may restrain 
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farther proceedings in any legal process against the debtor, or 
allow ,8nch proceedings to proceed npon snch terras as it may 
think just, and may appoint a receiyer or manager of the property 
or business of the debtor or any part of it; and on application of 
any creditor may direct immediate possession to be taken of such 
property (& 13 : see also rales 34-61). 

(66). Is any J and if any, what evidence required upon the hear- 
ing of a petition for adjudication in hankrvptcy f 

See latter part of last answer. 

(67). If a creditor for 60Z. holding security worth SOI, desires 
to make his debtor bankrupt, how must he proceed f 

It will be necessary for him to state in his petition that he is 
ready to give ap the secority in the event of the debtor being 
adjudicated a bankrnpt, or be willing to give an estimate of its 
value, in which latter case he may be admitted as a petitioning 
creditor to the extent of the balance due to him after deducting 
the value so estimated, which in the above case would be 101, 

(68). How is a petitioning creditor's debt defined in the present 
Bankruptcy Act, and what judicial interpretation has been put on 
that definition f 

As to the first part of the question, see answer to question 63. 
A debt on which an adjudication in bankruptcy is founded must 
be a debt which existed at the time of the act of bankruptcy, and 
not payable infuturo, {Ex parte Eayward, in re Hayward, L. B. 
6 Chan. App. 546. See also ex parte 0*Loughlen, L. B. 6 Chan App. 
406, and ex parte 8turt & Co., in re Fearcy, L. R 13 Eq. 309.) 

(69.) State the practical mode of proceeding to obtain an adjudi* 
cation in bankruptcy. 

By petition, which must be served on the debtor, and will not 
be taken ex parte as formerly. His petition must be verified by 
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affidavit. On the hearing, the petitioning creditor must prove his 
debt ; also, the trading, if necessary, and the act of bankruptcy. 
The Conrt, if satisfied with the proof, will adjndge the debtor a 
bankrupt. 

C70. ) Hmo and within what time must a petition for adjudication 
in bankruptcy he served on a debtor ? 

The petition must be served on the debtor by delivering it to 
him seven days before the day appointed for hearing. (Act 1869. 
Eules 60, 61.) 

(71.) When there are three respondents to a petition, and the 
Court is of opinion that it fails as against or^ of the respondefnts^ 
what is the effect on the case as against the other respondents ? 

The dismissal of the petition will not prejudice the effect of the 
petition as against the other two (s. 101). 

(72.) Is there any a'nd what rule as to the signature, attestation^ 
and verification of the petition ? 

Where the petition is not attested by an attorney, and the pe- 
titioning creditor is unknown to the registrar of the Court, the 
petition is not to be filed until the petitioner is identified to the 
satisfaction of the registrar ; and by rule 29, where the petition- 
ing creditor cannot himself verify all the statements contained in 
the petition, he must file in support thereof the affidavit of any 
person who can depose to them (rule 28). 

(73.) If the petitioning creditor do not proceed with due diligence 
in his petition, what has the Court power to do to ensure the petition 
being prosecuted with due diligence f 

Where proceedings are stayed the Court may, if by reason of 
the delay caused by such stay of proceedings, or for any other 
cause it thinks just, adjudge the debtor a bankrupt on the petition 
of some other creditor, and shall thereupon dismiss, upon such 
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terms as it thinks jnst^ the petition, prooeedings in whioh ^haye 
been stayed (& 9). 

(74.) It 18 desired to hive a bankruptcy petition heard forthwith : 
can this he done, and if so^ under what circumstances f 

By role 42, where a petition is presented, and the act of bank- 
mptcy stated to have been committed is that the debtor has filed, 
in the Court to which the petition is presented, a declaration 
admitting his inability to pay his debts, the Court may, if the 
debtor consents in writing thereto, hear and adjudicate upon the 
Iietition forthwith. 

(75.) If a creditor is pressing on proceedings against his debtor 
to judgment and execution, notwithstanding the presentation of a 
petiiion for adjudicaiion^ whoit step should be taken in the interest 
of the creditors generally f • 

A receiver should be appointed, and a restraining order obtained 
and served. (But see Be Crowhurst) 

(76.) After the presentaOon of a petition in bankruptcy, will the 
Court interfere to restrain proceedings by creditors against the 
bankrupt, and how f 

Yes, by a restraining order (rule 260), and it might be men- 
tioned that the Judicature Acts have in no way affected this 
power of the Bankruptcy Courts. 

(77.) What is the practice with reference to the appointment of 
a receiver, and the mode of obtaining such appointment ? 

By rule 30, after the presentation of the petition, upon the 
application of the creditor, and upon proof by affidavit of sufficient 
grounds for the appointment of a receiver, the Court may, if it 
thinks fit, make such appointment ; or, where the petition is dis- 
missed^ the creditor pays the costs of the receiver. (See, also, 
sect. 13 of the Act, and He Davies, 21 L. T. N.S. 686.) The Court 
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before it appoints a receiver onght to be satisfied that the creditor 
bond fide intends to proceed with his petition, and there ought to 
be also a written consent signed by the proposed manager or 
receiver that he will accept the office ; again, there ought to be an 
affidavit of his fitness for the office, but no security is usually 
required. (Bobson's Bankruptcy, 8rd ed. 857.) 

(78.) Can a creditor he admitted to prove the trading or cuit of 
bankruptcy f 

A petitioning creditor may himself, if he be able, prove the 
trading or act of bankruptcy ; or he may file in support of his 
petition the affidavit of any person who can verify the statements 
contained therein. (See rule 29 and Petition Form, No. 11.) 

(79.) What effect has the death of the debtor before or after 
adjudicaiion upon the proceedkiga f 

If a debtor against whom a petition for adjudication is pre- 
sented dies before the order for adjudication is made, the petition 
cannot proceed; but when the debtor who has been adjudged 
bankrupt dies, the Court may order that the proceedings in the 
matter be continued as if he were alive. (Act 1869, s. 80, par. 9 ; 
Bobson's Bankruptcy, 654.) 

(80.) Where the petitioning creditor proves the facts necessary 
for adjudication, but there is a defence to the petition on equitable 
grounds, toUl the Court adjudicaie or not? Oive reasons for 
your answer. 

Lord Justice James's decision in ex parte Claxton, in re Claxton, 
was as follows : That the registrar was bound ex debito justitics, 
the facts required by the Act being proved, to a4judicate, and that 
the mode of raising the question in a proper case would be by 
special application to stay the proceedings or to annul the adju- 
dication, and not by way of defence to the order for adjudication. 
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VI. — The Pbooeedings after Adjudication. 

The First Meeting of Creditors. 

(81.) State the chief matters to he resolved ai the first meeting 
of creditors. 

When an order has been made adjudging a debtor bankrupt, 
the property of the bankrupt shall become divisible amongst his 
creditors in proportion to the debts proved by them in the bank- 
ruptcy, and for this purpose the Court shall, as soon as may be, 
summon a general meeting of creditors, to be presided over by 
the registrar or a chairman to be elected by the meeting, and the 
creditors assembled at such meeting shall do as follows : — 

(i.) By resolution appoint some fit person, whether a creditor 
or not, to be trustee of the property of the bankrupt at such 
remuneration as they shall determine (if any), or they may resolve 
to leave his appointment to the committee of inspection. 

(ii.) They shall by resolution declare what security is to be 
given by the trustee, and to whom, before such trustee enters on 
his office. 

(iii.) They shall by resolution appoint some other fit persons, 
not exceeding five in number, and being creditors qualified to 
vote at such first meeting, or authorised by creditors so qualified 
to vote, to form a committee of inspection for the purpose of 
superintending the administration by the trustee of the bank- 
rupt's property. 

(iv.) They may by resolution give directions as to the maimer 
in which the property is to be administered by the trustee, and 
the trustee shall conform to such directions, unless the Court 
otherwise orders (s. 14). 

And the bankrupt shall, at this first meeting of creditors, 
produce a statement* of his affairs, and shall be publicly examined 
thereon on a day to be named by the Court, and subject to such 
adjourned public examination as the Court may direct (s. 19). 
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(82). Describe the course of procedure at a first meeting of 
creditors y under an order of adjudication, and under a petition for 
liquidation by arrangement. 

The creditors^ at a first meeting, nnder an order of adjudication, 
by resolution, appoint a trustee, settle on his security, appoint a 
committee of inspection, and give directions as to the administra- 
tion of the property by the trustee ; and the bankrupt produces 
a statement of his affairs. 

At the first meeting, under an application for liquidation, a 
chairman is elected, debts are proved, proxies are appointed. 
The debtor's statement is produced, and it is determined whether 
the affairs of the debtor shall be liquidated by arrangement, &c., 
&c, (See rule 268 et seq, and supra, page 29.) 

(83). State how the committee of infection are appointed, and 
the greatest number of which such committee may consist, and 
generally the duties of such committee. 

The committee of inspection are appointed at the first meeting 
of creditors by resolution of those who have proved. They must 
not exceed five, and must be either creditors who have proved or 
authorised by them to vote. The duties of the committee are to 
superintend the administration by the trustee of the bankrupt's 
property, and by resolution to give directions as to the manner 
in which the property is to be fwiministered, to meet every three 
months, and audit the accounts of the trustee and inspect the 
estate book, and determine whether any and what dividend be 
paid (ss. 14, 41, and rule 246). 

(84). What are the qualifications necessary for appointment as 
a member of the committee of inspection ? 

See last answer. 

(85.) Whose sanction is necessary to enable the trustee of a 
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bankrupt's estate to pledge any part of the property of the bank' 
rupty in order to raise money for the payment of debts f 

That of the committee of inspection. 

(86.) In considering the debts or demands of creditors with 
respect to the right of proof, into what two General Classes may 
such debts or demands be conveniently divided ? 

Into such as are secured or nnsecnred. 

VII. — Creditors and Proofs of Debts. 

(87.) State when and how creditors may prove their debts f 

A creditor may prove his debt at any duly summoned meeting 
of creditors, or at any time before the meeting, by delivering or 
sending through the post in a pre-paid letter, before the appoint- 
ment of a creditor's trustee, to such trustee, an affidavit according 
to the form in the Schedule to the Eules (r. 67). The affidavit 
may be made by himself, his agent, or clerk, if he state he was 
authorised to make it, and that the debt was incurred with his 
knowledge for the considerations stated and is still unpaid (r. 68). 

(88.) Can a creditor who has tendered a proof at any meeting 
withdraw it, and under whai circumstances ? 

By rule 273, where any creditor shall desire to retire from 
any meeting, and not to be considered as present, he may with- 
draw his proof without prejudice to his again proving his debt 
on any subsequent occasion. (See also ex parte Williams, in re 
Williams, L. K. 18 Eq. 381.) ' 

But in general permission will not be given to a creditor who 
has proved his whole debt to withdraw his proof and set up his 
security. But this has been allowed tmder special circumstances, 
as where the creditor has proved in ignorance of the existence 
of the security. (Eobson's Bankruptcy, 3rd ed. 316). 
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(89.) When and how are proofs of dd>t made in bankruptcy 
and Kquidation, and what is the duty of the trustee on receiving 
proof of debt f 

As to first part of question see answer to question 87 ; and by 
rale 72, the trustee must immediately, on receipt of proof, examine 
it, and in writing reject or admit it, in whole or part, or require 
further eyidence in support thereof, &G. As to proof of debts 
under a liquidation, it is done and proxies appointed as in bank- 
ruptcy (rule 269). 

(90.) How does a Corporation prove? 

A Corporati&n may prove by agent duly authorised, under the 
seal of the corporation. By the same section, a creditor may 
appoint a representative in writing in all matters in the bank- 
ruptcy, and the representative will stand in the same position as 
the creditor (s. 80 ; rule 69). 

(91.) What kind of debts are provable under a bankruptcy? 

A '' debt provable in bankruptcy " shall include any debt or 
liability by this Act made provable in bankruptcy (s. 4). De- 
mands in the nature of unliquidated damages, arising otherwise 
than by reason of a contract or promise, shall not be provable, 
and no person having notice of any act of bankruptcy, available 
for adjudication against the bankrupt, shall prove for any debt 
or liability contracted by the bankrupt subsequently to the date 
of his so having notice. Save as aforesaid all debts and liabilities 
present or future, certain or contingent, to which the bankrupt 
is subject at the date of the order of adjudication, or to which 
he may become subject during the continuance of the bankruptcy, 
by reason of any obligation incurred previously to the date of 
the order of adjudication, shall be deemed to be debts provable 
in bankruptcy, and may be proved in the prescribed manner 
before the trustee in the bankruptcy. 
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An estimate shall he made according to the rules of the Court 
for the time being in force so far as the same may be applicable^ 
and where they are not applicable at the discretion of the 
trustee^ of the value of any debt or liability provable as afore- 
said, which by reason of its being subject to any contingency or 
contingencies, or for any other reason, does not bear a certain 
value. Any person aggrieved by any estimate made by the 
trustee as aforesaid may appeal to the Court, and the Court may, 
if it think the value of the debt or liability incapable of being 
fairly estimated, make an order to that effect, and upon such 
order being made such debt or liability shall be deemed to be a 
debt not provable in bankruptcy. But if the Court think that 
the value of the debt or liability is .capable of being fairly 
estimated, it may direct such value to be assessed with the 
consent of all the parties interested before the Court itself, with- 
out the intervention of a jury, or, if such parties do not consent, 
by a jury, either before the Court itself or some other competent 
Court, and may give all necessary directions for such purpode, 
and the amount of such value when assessed shall be provable as 
a debt under the bankruptcy (s. 31). 

(92.) Can a ^proof he made against a hankrujpt's estate for un- 
liquidated damages in any, and what cases f 

Demands in the nature of tmliquidated damages, arising by 
reason of a contract or promise, are provable against the bank- 
rupt's estate (s. 31). 

(93.) Will an unliquidated deht, arising ex contractu^ sus- 
tain a petition for adjudication^ and can it he proved under a 
hanhruptcy ? 

By section 6 of the Bankruptcy Act, 1869, the nature of the 
petitioning creditor's debt must be a liquidated sum due at law 
or in equity ; and consequently the above debt will not support a 
petition for adjudication ; and this not even after verdict, if the 

D 
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order of adjudication is made before judgment is signed. (Ex 
parte Broadhurst, 2 D. M. & G. 963. Kobson's Bankruptcy, 3rd 
ed. 174. See also ex parte Sturt, L. K. 13 Eq. 309 ; but by the 
section 31 of the same Act, an unliquidated demand, if it arises 
" by reason of a contract or promise," is provable. And see ex parte 
Mendel, in re Moore, 33 L. J. Kep. N. S. Bank. 14, as to the ruling 
of the Court on section 163 of the Bankruptcy Act, 1861.) 

(94.) What claims cannot he proved in hankruptcy f 

Demands in the nature of unliquidated damages arising other- 
wise than by reason of a contract or promise shall not be provable 
in bankruptcy, and no person having notice of any act of bank- 
ruptcy available for adjudication against the bankrupt, shall prove 
for any debt or liability contracted by the bankrupt subsequently 
to the date of his so having notice (s. 31). 

(95.) At what period are creditors deprived hy " TTie Bank- 
ruptcy Act, 1869," o/ their remedy against the property or person 
of the hanhrupt in respect of debts provable in the bankruptcy? 

After adjudication, sect. 12 ; but [secured creditors are not 
affected. See also sees. 64 and 66, as to enforcing debts provable 
under the bankruptcy, in certain eventualities. 

(96.) What are the remedies of a person who has sustained 
pecuniary damage from false imprisonmnent a^gainst the person 
injuring him, on the bankruptcy of the loiter ? 

The Bankruptcy Act, 1869, expressly excludes from proof 
demands in the nature of unliquidated damages, otherwise than 
by reason of contract or promise. It therefore excludes all such 
demands founded on tort. But demands founded on tort will be 
provable if before the date of the order of adjudication the 
amount has been ascertained by judgment, and the creditor has 
not previously had notice of the act of bankruptcy. (Robson's 
Bankruptcy, 3rd ed. 242.) But if judgment has not been signed 
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until after the adjudication, eyen though the verdict was obtained 
before^ the bankrupt is not discharged from his liability. (In re 
Newman, ex parte Brooke, 3 Chan. Div., C. A. 494.) 

(97.) What are the rights to, and remedies of, the surety of a 
bankrupt ? 

K the surety has paid the debt, and the creditor has proved 
his debt, he may stand in the place of such creditor in respect of 
his proof, or if the creditor has not proved, may prove himself in 
respect of such payment, provided, however, that at the time of 
his becoming surety he had no notice of the act of bankruptcy. 
If he has not paid anything, he may still prove, as on a liability, 
the amount to be ascertained in the prescribed way, s. 31. 

(98.) A, borrows 2000Z. from B,, and C, as surety for A,, 
deposits in BJs hands property belonging to G, worth lOOOZ. A, 
fails, without having repaid any part of the loan, the security 
still remaining in BJs hands. What course can B, pursue f 

If a creditor has a security for his debt on the estate of a third 
person, the rule requiring him to sell or give up a security before 
the person does not apply in such a case as the above. B. may 
therefore prove the whole debt against the bankrupt's estate, 
and apply himself to his security for the deficiency, not receiving, 
however, in the whole, more than 20«. in the pound. (Robson's 
Bankruptcy, 3rd ed. 317, and cases there cited.) 

(99.) If in the case last put C. wishes to redeem his 'property by 
paying the lOOOZ., does it make any, and what, difference in his 
position whether he does so before or after the bankruptcy f 

Should C. redeem his property before the bankruptcy, he will 
be entitled to prove for the whole amount as the creditor could 
have done. If C. do not redeem his property till after the bank- 
ruptcy, the surety will treat the creditor as a trustee for him in 

D 2 
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respect of any dividend which the latter may have received. 
(Kobson's Bankruptcy, 3rd ed. 264, 265.) 

(100.) Upon what terms is a creditor holding security admitted 
to prove in the case, — -first, of a creditor holding security on the 
property of the hankrvpt ; and, secondly^ of a creditor holding 
security on the property of a third person f 

A creditor holding a specific security on the property of the 
bankrupt, may give np his security and prove for the whole of his 
debt, pr he may retain it, and after realising it or giving credit 
for the value thereof, may prove against the estate for the balance 
due to him. A creditor holding the security of a third person is 
not obliged to give it up or sell it before proving. (Smith's 
Mercantile Law, 8th ed. 699.) 

(101.) What is the position of a creditor who holds a mortgage 
hy the bankrupt of a life policy with covenant for payment of 
principal and interest, and to pay the premiums f 

He may, on giving up his security, prove for the whole debt 
due to him ; or after realising or giving credit for his security 
may prove for the balance ; or he may retain his security subject 
to being redeemed by the trustee for the benefit of the bankrupt's 
estate (ss. 31, 40). 

(102.) Where a hanhrupt has assigned a policy of insurance on 
his life before his bankruptcy, but notice of the assignment has not 
been given to the insurance office, does the policy after the bank- 
ruptcy belong to the trustee of the bankruptcy or to the assignee of 
the policy f State the reason for the answer. 

Formerly, until notice was given to the insurance office, the 
policy and the money receivable on it would have been in the 
reputed ownership of the debtor, and consequently would have 
belonged to the assignees in bankruptcy ( Webh*s Policy , 36 L. J. 
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Chan. 341), but by s. 15 of the 1869 Act this is not now 
necessary as life policies are choses in action, and it is difficult 
to conceive a case in which they can now be within the doctrine 
of reputed ownership, and the trustee will take them subject 
to equities. Notice in writing should however be given to the 
office to exclude a subsequent assignee for value. (Bobson's 
Bankruptcy, -Srd ed. 284.) 

(103.) What is the operation of the " Order and Disposition " 
clause in the la>st Bankruptcy Act on a life policy of insurance 
effected by the bankrupt^ and mortgaged by him before the bank- 
ruptcy, notice of the- mortgage not having been given to the in- 
surance company ? Does the policy money pass to the trustee in 
bankruptcy or to the mortgagee? Give the reasons for your 
answer. 

The policy money passes to the trustee in bankruptcy. (Ex 
parte Caldwell, in re Currie, L. B. 13 Ej. 188. See also last 
answer, and 30 & 31 Vict. c. 144, s. 3. And as to assignment of 
legal choses in action the Judicature Act, 1873, s. 25, sub-s. 6). 

(104.) Is it necessary for a creditor holding a bill of exchange 
to produce it on tendering his proof at the first meeting f Giue 
your reasons. 

A creditor who holds a bill of exchange or security cannot 
prove his debt at the first meeting of creditors, except under 
si)ecial circumstances, without producing the bill. {Ex parte 
Jacobs, in re Carter, L. B. 17 Eq. 575.) 

(105.) If the assignee of a chose in action omit to give notice of 
the assignment to the debtor, and the assignor become bankrupt, how 
is the claim of the assignee affected ? 

The trustee in bankruptcy will have the preference, but he 
should complete his title by giving notice to the person liable to 
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pay the debt {Stuart v. CockereU, L. E. 8 Eq. 607 ; Eobson's Bank- 
ruptcy, 3rd ed. 362). 

(106.) What 18 the rule as to proof by a creditor holding 
security ? 

A creditor holding a spedfic security on the property of the 
bankrupt or any part thereof, may, on giving up his security, 
prove for the whole of his debt. He shall also be entitled to a 
dividend in respect of the balance due to him, after realising or 
giving credit for the value of the security, as to which see s. 40 : 
and Gen. rules, 78-81. 

« 

(107.) A creditor holding security tenders a proof under a 
composition arrangement and receives the composition on his whole 
debt without mentioning or allowing for the value of his security ; 
what are his subsequent rights as to his security f 

It was held in ex parte The Manchester and Liverpool District 
Banking Company, in re Littler, L. E. 18 Eq. 249, that the bank 
was entitled to retain their security. In a case of composition 
the Court of Bankruptcy has no jurisdiction to make an order 
of sale, at the instance of an equitable mortgagee, of the estate of 
the debtor. 

(108.) What particulars mu>st a secured creditor state in the 
proof of his debt ? 

Unless he has realised his security he must state in his proof : — 
(i.) The particulars of it. 
(ii.) The value at which he assesses it. (G. r. 99.) 

(109.) Is a secured creditor deemed to be a creditor in respect 
of the whole of his debt, or in reject of any and what part 
ofitf 

If he give up his security he may prove for his whole debt, 
but if he realise it, or give credit for its value as noticed supra, 
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he is to be deemed a creditor only in respect of the balance due 
to him. 

(110.) If a creditor eatimcUea a security which he held at a less 
sum than the trustee considers it worthy what course can the trustee 
take? 

By rnle 101 the trustee may redeem the security at its assessed 
value at any time before realisation, or by rule 136 the trustee 
may require the security to be realised. 

(111.) How does an adjudication in bankruptcy affect the 
remedy of creditors against the property of the bankrupt, and is a 
secured creditor with a power of sale at liberty to realise his 
security f 

After adjudication the creditors are bound by the bankruptcy 
proceedings, but a secured creditor may realise his security. 

(112.) If a creditor holds an unrealised security for his debt, in 
what manner is the amount of his debt to be ascertained for the 
purpose of voting at a meeting of creditors f 

He must state in his proof previously to being allowed to 
prove or vote the particulars of his security, and the value at 
which he assesses the same, and he is to be deemed to be a 
creditor only in respect of the balance due to him after deducting 
such assessed value of the security (G. r. 99). And any secured 
creditor so proving is botmd to pay over to the trustee the 
amount his security produces beyond the amount of such assessed 
value, and the trustee is entitled at any time before realisation of 
such security by the creditor, to redeem th^ same upon payment 
of such assessed value (r. 100). And it is also provided that the 
proof of any such creditor is not to be increased in the event of 
the security realising a less sum than the value at which he has 
assessed the same (r. 101). 



40 BANKRUPTCY. 

(113.) What 18 the rule in case a creditor values his security 
and proves for the balance ? 1st. When the security realises less 
than the valuation? 2nd, When it is worth more than the 
valuaiion 9 

See last answer. 

(114.) What is the position of an equitable mortgagee of the 
bankrupt's real estate as regards the realisation of his security f 

By Gen. rule 78, upon application by motion by any person 
claiming under an equitable security, the Court having satisfied 
itself that the party applying is an equitable mortgagee will then 
proceed to take an account of the principal, interest, and costs 
due upon such security, and what amount, if any, has been 
received by him, and the Court will then give directions as to the 
sale ; the trustee has the conduct of such sale unless the Court 
should otherwise order. 

(115.) State the Toode by which an equitable mortgagee can 
realise his security. 

An equitable mortgagee may depend upon his security and 
enforce a sale of the property, and apply to the Court by motion 
for a sale which will take place under the conduct of the trustee 
as in answer to the last question, and the moneys will be applied 
in the first case in payment of the costs of the trustee of and 
attending such application and sale and then in payment and 
satisfaction of what shall be found due on the mortgage, and 
should there be any deficiency the mortgagee will be entitled to 
prove for it. (Robson's Bankruptcy, 3rd ed. 299, 300.) 

(116.) What mod^ is prescribed by the General Bules of Ist 
January^ 1870, for the sale of the bankrupt's mortgaged property ? 

Upon the application by motion of the mortgagee, after investi- 
gating his title, the Court will proceed to take an aocoimt of the 
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principal, interest, and costs due to him on his secnrity, and in 
case he has heen in possession of the property, an account also of 
the rents, profits, &c., received by him. The Court will then 
direct notice to be given in such public papers as it shall think 
fit, when and where, and by whom, and in what way the property, 
&c., so mortgaged is to be sold, the trustee (tmless otherwise 
ordered) having the conduct of the sale. It is not, however, im- 
perative on any mortgagee to make such application. G. rules 
79, 80, and 81 relate to the execution of the conveyance by all 
proper parties, the perfecting of the title, and the application of 
the purchase-money. 

(117.) What is the remedy of an equitable mortgagee on the 
bankruptcy of a mortgagor ; and what is the difference in this respect 
between an equitable and legal mortga^gee ? 

An equitable mortgagee may depend upon his security and en- 
force a sale of the property, proving for the deficiency, if any, or 
upon giving up his security may prove for his whole debt, or he 
may, on giving credit for the value of his security, prove for the 
balance due to him. (Bankruptcy Act, 1869, s. 40, and rule 78.) 
A legal mortgagee is in the same position as an equitable mort- 
gagee, and, in addition, he may enter upon and receive the rents 
and profits of the property. 

(118.) In a debtor summxms by a secured creditor is it necessary 
he should offer to give up his security^ or have it valued ; and 
what notice must be taken of his security in the petition f 

In his petition the creditor should offer to give up his security 
or have it valued, and give credit therefore. The question of 
giving up security does not arise until a petition for adjudication 
is presented. (Ex parte Mauritz, L. K. 5 Chan. App. 779.) 

(119.) Has the drawer of a bill of exchange, who has taken it 
up after a/a act of bankruptcy committed by the acceptor, but before 
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adjudication^ a debt making Mm a good petitioning creditor for 
adjudication against the acceptor on that act of bankruptcy f 

He may file a petition against the acceptor founded on the bill. 
{Ex parte Cyrus, 5 Chan. App. 176.) 

(120.) A, draws bills on B., and ships to him goods as security 
for and to meet the drafts. The bills are negotiated and before 
maturity. And while the goods are unsold, both A. and B. become 
bankrupts ; what equity has the bill-holder (he not having taken the 
bills on the faith of the consignments) to follow' the goods as security, 
and how far is this right affected by the bankruptcy of A. and B,, 
or either of them, and why f Give one or two of the leading cases 
on the subject. 

The leading case on this subject is Ex parte Waring, 19 Yes. 
345^ the complicated facts of which are clearly stated by the Master 
of the Bolls in New Zealand Banking Company, L. K. 4 Eq. 230 ; 
and Lord Cranworth in Bowles v. Eargreaves, 3 D. M. & G., 
470, has well pointed out that " no difl&culty arises when either 
party is solvent, as the party holding the bill has nothing to say 
about the matter, but that in case of the insolvency of both parties, 
the bill-holder comes in, not on account of any special lien he has 
on the property, but because the person from whom he holds has 
a security, which security cannot be taken away from that person 
until all liability on the bill is at an end." (See also in re Bamed*8 
Banking Company, ex parte Joint Stock Discount Company, L. R. 
1^ Chan. App. 198, and ex parte Lamibton, in re Lindsay, L. H. 10 
Chan. App. 406.) 

(121.) Explain the doctrine of Ex parte Waring (19 Ves.345), 
and illustrate it by stating a hypothetical case. 

The doctrine of Ex parte Waring is, that securities held by an 
acceptor of bills of exchange against his acceptances are available 
to the holders of the bills, not directly, but through the equity 
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of the acceptor or the trustee in bankruptcy against him, to have 
them applied in discharge of the acceptances. For instance, if 
A. draws on a banker and then deposits with the banker securities 
to coyer the acceptances, and then A. and the banker become 
bankrupt, the holder of the bills will be entitled to have the 
securities deposited applied in making good the acceptances. 

(122.) A creditor holds a hill over due, and the drawer and 
acceptor both become separately bankrupt. Whai course slumld he 
take in order to get a dividend on the whole of his debt from eax^h 
estate f 

Prove at once against both estates before anj dividend is de- 
clared, as if after proof he receives a dividend from one estate 
that will not be deducted from the amount of his proof against 
the other, sed contra if he had received any dividend, or any 
dividend had been declared before proof. (Bobson's Bankruptcy, 
3rd ed. 217.) 

(123.) A, and B., not being partners, give to C. a several bond, 
and A. becomes bankrupt, C, wants to prove on the bond against 
the estate of A. Can he do so, or must he take any, and if any, 
what other steps first f 

By Gen. r. 99, a secured creditor, unless he has realised his 
security, is, previously to being allowed to prove or vote, to state 
in his proof the particulars of his security, and the value at 
which he assesses the same, and he is to be deemed a creditor, 
only in respect of the balance due to him after deducting such 
assessed value ; but this rule does not apply if the creditor has a 
security for his debt on the estate of a third person. (Bobson's 
Bankruptcy, 3rd ed. 314.) 

(124.) Is there any, and what difference, between the terms on 
which creditors holdinj security from the bankrupt, and creditors 
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holding security from a third party, are admitted to prove against 
the bankrupt's estate ? 

If a creditor has a security for his debt on the estate of a third 
person, the rnle which requires creditors of a bankrupt to sell or 
give up the security before they prove, does not apply. In the 
former case the creditor may prove the whole debt against the 
bankrupt's estate, and apply himself to his security for the 
deficiency, not receiving however in the whole more than 20s. in 
the pound. (Eobson's Bankruptcy, ibid ; Ex parte English and 
American Bank, L. E. 4 Chan. App. 50.) 

(125.) Upon a bankruptcy or liquidation of partners what are 
the rights of a joint creditor holding, as security, separate property 
of one of the partners, with reference to proof, and dividend, and 
security f 

In the administration of the property of partners, their joint 
and separate estates are considered as distinct estates, and, there- 
fore, if a joint creditor has a security upon the separate estate of 
one partner, he will be entitled to prove against the joint estate 
without giving up his security. (Ex parte English and American 
Bank, supra ; Kobson's Bankruptcy, 3rd ed. 318.) 

(126.) A,, B,, and C. contract jointly. A, becomes bankrupt ; 
in an action by or against B, and C, is it necessary to join A, f 

No ; it is not. (Sect. 112.) Eobson's Bankruptcy, 3rd ed. 347. 

(127.) Have any, and wlhot classes of debts a preferential claim 
on a bankrupt's estate f 

The following debts shall be paid in priority to all other debts. 
Between themselves such debts shall rank equally and shall be 
paid in full, unless the property of the bankrupt is insufficient to 
meet them, in which case they shall abate in equal proportions 
between themselves : 

(i.) (a). AW. parochial or other local rates, due from the bankrupt 
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at the date of his adjudication^ and having become due and 
payable within twelve months next before such time. 

(b). All assessed taxes, land tax, and property or income tax, 
' assessed on him up to the 6th day of April next before the date 
of the order of adjudication, and not exceeding in the whole one 
year's assessment. 

(ii.) (a). All wa^es or salary of any derk or servant in the em- 
ployment of the bankrupt at the date of the order of adjudica- 
tion not exceeding four months' wages or salary, and not exceed- 
ing 50Z. 

(b). All wa>ges of any labourer or workman in the employment 
of the bankrupt at the date of the order of adjudication, and not 
exceeding two months* wages (s. 32). But see ex parte Warlter, in 
re Heath, L. E. 15 Eq. 412, as to this section applying to liquida- 
tions and not to compositions. 

(128.) If seven months* wages he due at the date of stoppage 
to a servant, at a yearly salary payable monthly, how is he 
entitled to be paid ? 

See last answer (ii) (a), of course he may prove for the deficiency. 

(129.) Have apprentices or articled clerks any preferential 
claim on the bankrupts estate ? 

Where, at the time of the presentation of the petition for 
adjudication, any person is apprenticed, or is an articled clerk to 
the bankrupt, the order of the adjudication shall, if either the 
bankrupt, or apprentice, or clerk, give notice in writing to the 
trustee to that effect, be a complete discharge of the indenture of 
apprenticeship or articles of agreement. And if any money has 
been paid by or on behalf of such apprentice or clerk to the 
bankrupt as a fee, the trustee may, on the application of the 
apprentice or clerk, or of some person on his behalf, pay such 
sum as such trustee, subject to an appeal to the Court, thinks 
reasonable, out of the bankrupt's property, to or for the use of 
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the apprentice or clerk, regard being had to the amount paid by 
him or on his behalf, and to the time- during which he served 
with the bankrupt under the indenture or articles before the 
commencement of the bankruptcy, and to the other circumstances 
of the case. Where it appears expedient to the trustee, he may 
on the application of any apprentice or articled clerk to the 
bankrupt, or any person acting on behalf of such apprentice or 
articled clerk, instead of acting as above, transfer the indenture 
of apprenticeship or articles of agreement to some other person 
(s. 32). 

(130.) What is the extent of a landlord's remedy against a 
bankrupt estate for rent or proportionate part of rent f 

The landlord or other person to whom any rent is due from 
the bankrupt, may at any time, either before or after the com- 
mencement of the bankruptcy, distrain upon the goods or effects 
of the bankrupt for the rent due to him from the bankrupt, 
with this limitation, that if such distress for rent be levied after 
the commencement of the bankruptcy it shall be available only 
for one year's rent accrued due prior to the date of the order of 
adjudication, but the landlord or other person to whom the rent 
may be due from the bankrupt, may prove under the bankruptcy 
for the overplus due, for which the distress may not have been 
available (s. 34). And when any rent or other payment falls 
due at stated periods, and the order of adjadioation is made at 
any time other than one of such periods, the person entitled to 
such rent or payment may prove for a proportionate part thereof 
up to the day of adjudication, as if such rent or payment grew 
due from day to day (s. 35). 

(131). Where a bankrupt is indebted for rent, does the position 
of the landlord differ in any way from that of an ordinary creditor f 

Yes ; by s. 34, he is entitled to distrain for one year's arrear 



CBEDITORS AND PROOFS. 47 

of rent in full ont of the estate^ in priority to the other creditom, 
save those referred to in s. 32 and before set ont ; and if more 
be dne to him he may prove for it under the bankruptcy, and by 
8. 35 provision is made for proof by landlord in cases of rent 
falling due at stated periods. 

(132.) A bankrupt owing two years* rent, what are the land- 
lords powers in regard to its recovery ? 

The landlord may distrain for the rent due to him. If how- 
ever, the distress be levied after the commencement of the bank- 
ruptcy, it will be available for one year's rent only, accrued due 
prior to the order of adjudication, and the residue will be a debt 
provable under the bankruptcy. 

(133.) Is interest aUotoable on debts provable in bankruptcy f 

Interest on any debt provable in bankruptcy may be allowed by 
the trustee under the same circumstances in which interest would 
have been allowable by a jury if any action had been brought for 
such debt (s. 36). And by rule 77 interest at 4 per cent, is 
allowed upon all debts or sums certain, payable at a certain time 
or otherwise, where interest is not reserved or agreed upon, from 
the time when the same was due, if due under a written instru- 
ment, or if not, then from demand in writing, with notice that 
interest would be claimed 

(134) In proving on a bill not due, at what rate or rebate and 
for what period is interest to be deducted f 

A rebate of interest at the rate of 51. per cent, per annum 
from the declaration of the dividend to the time at which the 
debt would have become payable according to the terms on 
which it was contracted. (Rule 77, 1870.) 

(135.) If the creditor holds security of two distinct firms, having 
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8ome members in commxm, is Tie hound to elect against which jproperty 
he shall prove or not ? Oive your reason. 

See answer to question 137, and further hereon. In re Simpson, 
L. R. 9 Chan. App. 572 ; ex parte Stone, in re Welch, 8 Chan. App. 
914 ; and ex parte Honey, in re Jeffery, L. R. 7 Chan. App. 178. 

(136.) What is a double proof, and when is it allowed ? 

A double proof is a proof against two estates of the bank- 
rupt for the same debt, as if any bankrupt is at the date of the 
order of adjudication liable in respect of distinct contracts as 
member of two or more distinct firms, or as a sole contractor and 
also as a member of a firm, the circumstance that such firms are 
in whole or in part composed of the same individuals, or that 
the sole contractor is also one of the joint contractors, shall not 
prevent proof in respect of such contract against the properties 
respectively liable upon such contracts. (See also in re Simpson, 
L. R. 9 Chan. App. 572 ; ex parte Stone, in re Welch, L. R. • 8 
Chan. App. 914 ; ex parte Honey, in re Jeffery, L. R. 7 Chan. App. 
178 ; Robson's Bankruptcy, 3rd ed. 669.) 

(137.) Is proof allowable in respect of distinct contracts f 

If any bankrupt is at the date of the order of adjudication liable 
in respect of distinct contracts, as member of two or more distinct 
firms or as a sole contractor and also as member of a firm, the 
circumstance that such firms are in whole or in part composed of 
the same individuals, or that the sole contractor is also one of the 
joint contractors, shall not prevent proof in respect of such con- 
tracts against the properties respectively liable upon such contracts 
(s. 37). 

(138.) When there have been mutual credits, dd>ts, and dealings 
between a bankrupt and a party claiming to prove under his estate, 
state generally the rights of set-off, and when the creditor may or 
may not claim the benefit thereof 

Where there have been mutual credits, mutual debts, or other 
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mntnal dealings between the bankmpt and any other person 
proTing or' claiming to prove a debt nnder his bankruptcy, an 
account shall be taken of what is due from the one party to the 
other in respect of such mutual dealings, and the sum due from 
the one party shall be set off against any sum due from the other 
party, and the balance of such account and no more shall be 
claimed or paid on either side respectively. But a person shall 
not be entitled to claim the benefit of any set-off against the 
property of a bankrupt in any case where he had at the time of 
giving credit to the bankrupt notice of an act of bankruptcy 
committed by such bankrupt, and available against him for 
adjudication (s. 39). 

(139.) What is the distinction between the right to set-off as 
between solvent parties and under the Bankruptcy Act f 

The right of set-off in bankruptcy does not rest on the same 
principles as the right of set-off between solvent parties. The 
latter right is given by the statutes of set-off to prevent cross 
actions, and if the debts are legal and due to each party in his 
own right, whether as trustee or not, it will be sufficient for the 
ordinary plea of set-off. But the object of the mutual credit 
clause in the bankruptcy statutes is not merely to avoid cross 
actions but to do substantial justice where a debt is really due 
from the bankrupt to a debtor to his estate, and therefore the 
right of set-off in bankruptcy depends upon the beneficial interest. 
Hence where the debt, though legally due from the bankrupt to 
the creditor who is indebted to him, is really due to the latter, 
not for his own benefit but as trustee for another, the right to 
set-off will not arise. (Kobson's Bankruptcy, 8rd ed. 335.) 

(140.) A., a merchant, owes B., a bankrupt, 1001, for goods 
sold, and to be paid for in cash, and B. is indebted to A. in 601, 
on BJs acceptance, due subsequently to the bankruptcy. Can A. set 
off the amount due by B. ? And how is sfuch right affected by the 

B 
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fad of A, "having taken B,*8 acceptance after notice of an act of 
bankruptcy committed hy JB. f 

A. can set off the 50?., provided it was advanced without notice 
of any act of bankruptcy by B., but not otherwise. 

(141.) State the rights of joint and s^Mrate creditors as regards 
the joint and separate estate of a bankrupt firm. 

By sect. 103, if one partner of a firm become bankrupt, any 
creditor to whom the bankrupt is indebted jointly with the other 
partners of the firm, or any of them, may prove his debt for the 
purpose of voting at any meeting of creditors, and shall be entitled 
to vote thereat, but shall not receive any dividend out of the sepa* 
rate property of the bankrupt until all the separate creditors have 
received the full amount of their debts. (See also rule 76 et 
infra.) 

(142.) Is a joint creditor of two or more partners ever allowed 
to prove such joint debt in competition with the separaie creditors of 
one partner under a separate bankruptcy of such partner, and upon 
what grounds ? 

See last answer. 

(143.) On the bankruptcy of a firm, how is the property of the 
partnership, and of the individual partners, administered ? 

By general rule 76, distinct accounts are directed to be kept of 
the joint estate, and also of the separate estate or estates of each 
bankrupt ; and the separate estate shall be applied in the first 
place in satisfaction of the debts of the separate creditors ; and 
in case there is an overplus .of the separate estate, such overplus 
is to be carried to the account of the joint estate ; and in case 
there shall be an overplus of the joint estate, such overplus shall 
be carried to the account of the separate estates of each bankrupt^ 
in proportion to the right and interest of each bankrupt in the 
joint estate. 
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(144:) The partners in a firm give a joint and several pro- 
missory note and become hankrupty having joint and separate 
assets. What right of proof has the payee against the joint and 
separate estates f 

The payee is not entitled to receive any dividend out of the 
separate estates until all the separate creditors have received the 
full amount of their debts. The rule as to the application of 
joint and separate property beings that the joint estates shall 
be applied to the joint debts, the separate to the separate 
debts^ and the surplus of each reciprocally to the creditors 
remaining on the other. (Ex parte Christie, 3 M. D. & De G. 
736.) 

(145.) A. and B. being partners are jointly indebted to (7., who 
holds their joint and several promissory note, and also security on 
the joint estate, and also on the separate estate of JB. The bank- 
rupts are also jointly indebted to D,, who holds their joint and 
several promissory note and security on the property of a third 
person. What are the rights of C and D, respectively, as to 
proof upon and receipt of dividends out of the joint estate of the 
bankrupts, and the separate estate of each of them f 

It appears that a creditor of a firm, with a collateral security 
for his debt, by way of mortgage or lien on the separate estate 
of one of the partners, may prove for the full amount of his 
debt against the joint estate without giving up his security, and 
in the converse case a separate creditor of one partner having a 
security on the joint estate may prove for the full amount of his 
debt against the separate estate without giving up his security 
on the separate estate (Bank of Australasia v. Flower, L. R. 1 P. C. 
27 ; ex parte English and American Bank, L. R. 4 Chan. App 60 ; 
ex parte Dickin, L. R 20 Eq. 767.) The principle upon which such 
proof is allowed is, that the property comprised in the security 
forms no part of the estate in which the proof is made, the joint 

s 2 
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estate and the separate estate being considered in the administra- 
tion of property in bankruptcy as distinct estates, and that there- 
fore the creditor is entitled to the ordinary right of a mortgagee 
haying a collateral security from a stranger. (Eobson's Bank- 
ruptcy, 3rd ed. 670.) And also, in the latter portion of the question, 
D. can prove against the joint or separate estate. And the role 
of giving up his security does not apply, because the security 
is on the estate of a third person. (Eobson's Bankruptcy, 3rd 
ed. 314.) 

(146.) A,, B., and C, are trading in partnership. C, retires and 
transfers his share in the partnership to A. and B, in considera- 
tion of their covenant to pay to him 2000Z. at the end of the year. 
Before the expiration of the year, A, and B. are adjudicated 
bankrupts. C. is solvent. Some of the joint creditors of A., B., 
and C. remain unpaid at the date of the bankruptcy. What are 
the rights of such joint creditors under (he bankruptcy of A. and 
B., and has C. any^ and if so, what, right to prove and receive 
dividends under the bankruptcy in respect of the sum of 2000L f 

The joint creditors may prove against the joint estate of A. and 

B. if there is joint estate, and as C, the solvent partner, is alive, 
who is necessarily liable for the balance unpaid. (In re Simpson, 9 
Chan. App. 572.) And, in accordance with the rule that a debtor 
cannot prove in competition with his own creditors, he cannot prove 
in respect of his unpaid balance against the joint estate. But 

C. having paid the balance of the joint debts would be entitled 
to prove against the separate estate of A. and B. (Bobson's 
Bankruptcy, 3rd ed. 635 et seq.) 

(147.) May a creditor, to whom a bankrupt is indebted jointly 
with others, prove on the bankrupts estate, vote at the meetings of 
creditors, and receive a dividend in competition with separate 
creditors f 

He may prove his debt for the purpose of voting at any 
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meeting of creditors, and he is entitled to vote at any such meet- 
ing ; but he is not to receive any dividend out of the bankrupt's 
separate property until all the separate creditors have received 
the full amount of their respective debts. 

(148.) Under what circumstances can a solvent partner prove in 
bankruptcy against the separate estate of his co-partner f 

If he pay all the joint-creditors he may prove against the 
separate estate of his co-partner for his share of the debt so paid. 
(Bobson's Bankruptcy, 2nd ed. 624^ 

(149.) A, and B. are jointly liable on an a>cceptance to (7. A. 
hecomes bankrupt^ and obtains his discharge. How does this affect 
the liability of his co-debtor B, ? 

The order of discharge does not affect the liability of B. (See 
also ex parte Isaac, in re Be Yecckj, L. K. 6 Chan. App. 68). 

(150.) (jan a partner ^ under any circumstances, prove against 
the joint estate of his firm in competition with joint creditors f 

With two exceptions, he cannot. One is where the property 
of the partner has been fraudulently applied for the purposes of the 
partnership, and the other where a distinct trade is carried on 
by one or more of the members of the firm, and a debt has 
accrued from the major to the minor firm, or individual partner 
in the dealings between them in the separate trades. (Bobson's 
Bankruptcy, 3rd ed. 671.) 

(151). Where a trustee in bankruptcy gives notice to his creditor 
thai he has rejected his proof whai steps are to be taken by a 
creditor dissatisfied with the decision of the trustee f 

He may, within fourteen days after the receipt of the notice 
from the trustee, apply to the Court to vary or reverse the deci- 
sion, and give notice to the trustee thereof seven days before the 
day so fixed (rule 74). 
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(152.) Define the term ^^ secured creditor" as made use of in 
the Act, 

A " secured creditor " shall mean any creditor holding any 
mortgage, charge, or lien on the bankrupt's estate, or any part 
thereof, as security for a debt due to him (s. 16). 

(153.) Define the term " liability** as made use of in the Act. 

" lAaUUty " shall include any compensation for work or labour 
done, any obligation or possibility of an obligation to pay money 
or money's worth on the breach of any express or implied 
covenant, contract, agreement or undertaking, whether such 
breach does or does not occur, or is or is not likely to occur or 
capable of occurring before the close of the bankruptcy ; and 
generally it shall include any express or implied engagement, 
agreement, or undertaking to pay, or capable of resulting in the 
payment of money or money's worth, whether such payment be 
as respects amount fixed or unliquidated; as respects time 
present or future, certain or dependent on any one contingency 
or on two or more contingencies; as to mode of valuation 
capable of being ascertained by fixed rules or assessable only by a 
jury or as matter of opinion (s. 31). 

(164.) Define a " special " as distinguished from an " ordinary " 
amd an *' extraordinary " resolution under the Act 

A special resolution is decided by a majority in number and 
three-fourths in value of the creditors present, personally or by 
proxy, at the meeting and voting on such resolution, and by sect. 
125, sub-sect. 14, in calculating a majority on a special resolu- 
tion for the purposes of this section, creditors whose debts 
amount to sums not exceeding ten pounds shall be reckoned in 
the majority in value, but not in number. An ordinary resolu- 
tion is one decided by a majority in value of the creditors, 
personally or by proxy at the meeting and voting on such resolu- 
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tion (s. 16) An extraordinary resolution of creditors nnder the 
126th section shall be a resolution which has been passed by a 
majority in number and three-fourths in value of the creditors of 
the debtor assembled at a general meeting, to be held in the 
manner prescribed, of which notice has been given in the pre- 
scribed manner, and has been confirmed by a majority in number 
and value of the creditors assembled at a subsequent general 
meeting, of which notice has been given in the prescribed manner, 
and held at an interval of not less than seven days nor more than 
fourteen days from the date of the meeting at which such re- 
solution was first passed. In calculating a majority under this 
section, creditors whose debts amount to sums not exceeding ten 
X)ounds shall be reckoned in the majority in value, but not in the 
majority in number, and the value of the debts of secured creditors 
shall, as nearly as circumstances admit, be estimated on the same 
day, and the same description of creditors shall be entitled to 
vote at such general meetings as in bankruptcy. 

(155.) How are creditors for sums under lOZ. reckoned in 
number and value for a special resolution f 

In bankruptcy they are reckoned in value and in number. 
But in calculating a majority under sect. 125, sub-sect. 14, in 
value but not in number. 

(156.) State shortly the difference between a special resolution 
under Section 125 and an extraordinary resolution under Section 
126 — (a) as regards the property of the debtor, (b) as regards 
the jurisdiction of the Court, 

As regards the property of the debtor in the first case it vests 
in the trustee under the liquidation without a deed, in the second, 
it remains with the bankrupt. We are not aware of any differ- 
ence in the jurisdiction of the Court. (Robson's Bankruptcy, 3rd 
ed. 680, 681.) 
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Vin. — Appointment oj* the Trustee, and his Duties. 

(157.) State how the trustee or trustees in bankruptcy may he 
appointed ; and how the security he or they are to give before enter- 
ing on the office may he defined. 

He or they are appointed by an ordinary resolntion at the first 
meeting, that is to say, by a majority in yalne of the creditors 
present personally, or by proxy, and voting on such resolution, or 
they may resolve to leave the appointment to the committee of 
inspection appointed by them, and by sub-sect. 2 of sect. 14 of the 
Act they shall, when they appoint a trustee or trustees by resolu- 
tion, declare what security is to be given, and to whom by the 
person so appointed, before he enters on the office of trustee, and 
by General Bule 106 it is provided that omission to pass a reso- 
lution under sub-sects. 2 and 3 of sect. 14, shall not invalidate 
the appointment of a trustee, and where no security has been 
specified to be given by the trustee, he shall be deemed to be per- 
sonally responsible in the performance of the duties of his office 
to the extent of the value of the property of the bankrupt 

(158.) Whai evidence is necessary to the appointment of a 
trustee f 

The appointment of a trustee is reported to the Court, and 
the Court, upon being satisfied that the requisite security has 
been entered into by him, gives a certificate declaring him to be 
trustee of the bankruptcy named in the certificate, and such 
certificate is conclusive evidence of the appointment, and such 
appointment shall date from the date of the certificate (s. 18). 

(159.) Who is to be trustee until one is appointed by the 
creditors f 

By sect. 17, until a trustee is appointed, the registrar is the 
trustee for the purposes of the ^ct, and immediately upon the 
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order of adjudication being made the property of the bankmpt 
vests in the registrar ; on the appointment of a trustee, the pro- 
perty forthwith passes to and vests in the trustee appointed. And 
by sect. 18, when the registrar is trustee, and when a trustee is 
changed, a certiicate of the C!ourt is given declaring the person 
therein named to be trustee, and when the registrar holds the 
office of trustee he applies to the C!ourt for directions as to 
administration of the bankrupt's property. 

(160.) In whym does the property of the hanJcrupt vest after ad- 
judication; and is any conveyance or transfer of the property 
necessary in order to vest the property in the trustee f 

By virtue of sect. 17, in the registrar of the Court, until a 
trustee is appointed. Upon the appointment of a trustee the 
property passes to and vests in him without any conveyance or 
transfer. 

(161.) State shortly the duties and powers of the trustee in 
bankruptcy. 

His duties are to take possession of the bankrupt's property, 
receive proofs of debts, to realise the bankrupt's property, to 
declare and distribute dividends, to audit his accounts, to transmit 
his statements to the comptroller, pay over all moneys, and report 
to the Court when all the bankrupt's property has been realised 
(see also rules 242, 243). 

His powers are : 

(i.) To receive and decide upon proof of debts and administer 
oaths. 

(ii.) To carry on the business of the bankrupt so far as may 
be necessary for the beneficial winding up of the same. 

(iii.) To bring or defend any action, suit, or other legal pro- 
ceeding relating to the property of the bankrupt. 

(iv.) To deal with any property to which the bankrupt is 
beneficially entitled as tenant in tail, in the same manner as the 
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bankrupt might have dealt with the same, and sects. 66 to 73 
(both inclusive) of 3 & 4 Will. 4, c. 74, extend and apply to 
proceedings in bankruptcy. 

(v.) To exercise any powers the capacity to execute which is 
vested in him under this Act, and to execute all necessary 
powers of attorney, deeds, and other instruments which may be 
necessary. 

(vi.) To sell all the property of the bankrupt by public auction 
or private contract, with power, if he thinks fit, to transfer the 
whole to any person or company, or to sell the same in parcels. 

(vii.) To give receipts which shall effectually discharge the 
person paying. 

(viii.) To prove, rank, claim, and draw dividends in the matter 
of the bankruptcy, or sequestration of any debtor of the bank- 
rupt, and he may appoint the bankrupt himself to superintend 
the management of the property, or of any part thereof, or to 
carry on his trade for the benefit of the creditors (ss. 25^ 26, and 
see also rule 119). 

(162.) To whom is the duty entrusted of examining proofs of 
debt, who is authorised to admit or reject them, and what is the 
remedy of a creditor who is dissatisfied toith the rejection of his 
proof f 

The trustee, and he may admit or reject them, or require 
further evidence. The creditor's remedy is to apply to the Court 
within fourteen days to vary or reverse the decision, and he must 
give seven days' notice of the day so fixed by the Court for the 
hearing of such appHcation. 

(163.) Specify some of the powers of the trustees, distinguishing 
those in respect of which it is necessary for him to have the sanction 
of the committee of inspection. 

He should, immediately on his appointment, take possession of 
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the bankrupt's property, receive proofs of debts, keep proper 
books, realise the bankrupt's property, and act generally (as 
pointed out in the above answer) in administering it. Subject to 
the sanction of the committee of inspection, he may do, amongst 
others, the following things — 

(i.) Mortgage or pledge any part of the bankrupt's property 
for the purpose of raising money for the payment of his debts. 

(ii.) Eefer any dispute to arbitration, compromise debts, &c., 
due to and from the debtor. 

(iii.) Divide in its existing form amongst the creditors, accord- 
ing to its estimated value, any property which, from its peculiar 
nature or other special circumstances, cannot advantageously be 
realised by sale. 

(164.) State the hooka which the trustee of a bankruptcy is 
directed to keep by the general, rules under " The Bankruptcy Act, 
1869," ajid state also who is entitled to inspect such hooks f 

A record book and an estate book, which the inspectors and the 
creditors of the bankrupt, or their agents, are entitled to inspect. 
— (G. R. 242, 243, and 244.) 

(165.) Has a trustee power to accept compositions or general 
schemes of arrangement f 

The trustee may, vnth the sanction of a special resolution of the 
creditors assembled at any meeting of which notice has been given 
specifying the object of such meeting, accept any composition 
offered by the bankrupt or assent to any general scheme of settle- 
ment upon such terms as may be thought expedient and with or 
without a condition that the order of adjudication is to be annulled, 
subject nevertheless to the approval of the Court, to be testified 
by the judge of the Court signing the instrument containing the 
terms of such composition or scheme or embodying such terms in 
an order of the Court (s. 28). 
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(166.) May a trustee employ a aolidtor^ or if lie he a solicitor 
is he entitled to he paid for Ms services f 

The trustee shall not without the consent of the committee of in-- 
spection employ a solicitor or other agent ; but where the trustee 
is himself a solicitor he may contract to be paid a certain sum by 
way of percentage or otherwise as a remuneration for his services 
as trustee, including all professional services (s. 29). 

(167.) What is the creditors* trustee to do with all moneys coming 
to his handsj and how long may he keep more than 50Z. in his hands 
without incurring any liahility of interest f 

The trustee shall pay all sums from time to time received by 
him into such hank as the majority of creditors in number and 
value at any general meeting shall appoint, and, failing such 
appointment into the Bank of England, And he must not keep 
at any time in his hands any sum exceeding 50Z. for more than 
ten days, otherwise he will become subject to the liabilities men- 
tioned in the next answer (s. 30; see also rule 109). 

(168.) What liabilities aitach to a trustee for keeping in his 
hands money helonging to a hankrupfs estate f 

If he keeps in his hands at any time a sum exceeding 507. for 
more than ten days, he is liable, 

(i.) To pay interest on any amount over and above that sum 
after the rate of 20 per cent. 

(ii.) To be dismissed by the Court on the application of any 
creditor without remuneration, and with costs of application for 
dismissal, unless he can give satisfactory reasons to the Court for 
retaining the amount (s. 80 ; rule 109). 

(169.) State shortly the power the trustee has of dealing with 
property of the hankrupt consisting of stocky shares in ships or other 
iransferahle property, and choses in action. 

The right to transfer the stock, shares in ships, shares or any 
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other property transferable in the looks of any oompany, office, or 
person shall be absolutely vested in the trustee to the same extent 
as the bankrupt might have exercised the same if he had not 
become bankrupt. 

With respect to choses in action any action, suit, or other pro- 
ceedings for the recovery of such things, instituted by the trustee 
shall be instituted in his official name, and such things shall, for 
the purpose of such action, suit, or other proceeding, be deemed 
to he assignaUe in law, and to have been duly assigned to the 
trustee in his official capacity (s. 22). 

(170.) Where any portion of the hankrupfe estate consists of 
copyhold or customary property, tohai powers has the trustee of 
dealing with the property f 

He is not compelled to be admitted to such property, but may 
deal with it in like manner as if it had been capable of being, and 
had been, duly surrendered, or otherwise conveyed to such uses 
as he might appoint. 

(171.) By what means can the trustee of the estate relieve it of 
property which is onerous ; and to what class of property do his 
powers in this respect extend ? 

He may, by writing under his hand, disclaim such property, 
and upon the execution of such disclaimer, the property disclaimed, 
if a contract, shall be deemed to be determined ; if a lease, to have 
been surrendered ; and if shares^in any company, forfeited from 
the date of the order of adjudication ; and if any other species of 
property, it reverts to the person entitled on the determination of 
the estate or interest of the bankrupt ; if no such person be in 
existence no estate or interest is to remain in the bankrupt ; and 
the sect, includes any other property that is unsaleable, or not 
readily saleable by reason of onerous covenants, in addition to the 
classes of property above alluded tOj and^ notwithstanding the 
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trustee has endeayonred to sell, or has taken possession of the 
property, or exercised any act of ownership in relation thereta 
Upon application in writing by any person interested in the pro- 
perty, the trustee must disclaim or not within twenty-eight days, 
or such other time as the Court may allow, after the receipt of 
such application (s. 28). 

(172.) What are the duties and liahilities of the trustee in bank- 
ruptcy with respect to the debtor^ a leasehold property ; is he liable 
under any^ and what, circumstances for the rent and covenants in 
the lease ? 

He should, if the leasehold be not a valuable one, disclaim 
it, sect. 23 of " Bankruptcy Act, 1869," by leave of the Court, 
rule 28, 1871. If he do not disclaim it within twenty-eight days 
after the receipt of an application from the lessor, or within such 
further time as shall be allowed by the Court, he will be liable 
for the rents and covenants. 

(173.) When any property of a bankrupt, acquired by a trustee 
under the Bankruptcy Act, 1869, consists of a leasehold interest of 
no value, what steps must the trustee take in order to relieve the 
estate from liability to the rent and covenants f 

He should execute a disclaimer of the same, leave of the Court 
having been first obtained for that purpose, pursuant to rule 28 
of the Bankruptcy Eules, 1871. 

The lease is deemed to be surrendered on the date of the 
execution of such disclaimer, and by sect. 23 of the Act, no estate 
is to remain in the bankrupt, and any person iojured by the dis- 
claimer is to be deemed a creditor and may prove to the extent of 
the injury. 

(174.) Is there any limitation of time for such disclaimer 9 

The trustee shall not be entitled to disclaim any property as 
above in cases where an application in writing has been made to 
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him by any person interested in snch property requiring such 
trofitee to decide whether he will disclaim or not, and the trastee 
has, for a period of not less than twenty-^ht days after the receipt 
of sach application, or snch farther time as may be allowed by 
the Gonrt, declined or n^lected to giye notice whether he dis- 
claims the same or not (s. 24). 

(175.) Under tchai style may a tnutee «ie and he sued and 
hold property of the bankrupt f 

The trustee may sne and be sned by the official name of '* The 

Trustee of the Property of , a Bankrupt" inserting the name 

of the bankrupt, and by that name may hold property of eyeiy 
description, make contracts, sue and be sued, enter into any 
engagements binding ux)on himself and his successors in office, 
and do all other acts necessary or expedient to be done in the 
execution of his office (s. 83). 

(176.) Can a trustee he removed, and how f 

By the same sect, the Ck)urt may, upon cause shown, remoYe 
any trustee. The creditors may, by special resolution (decided 
by a majority in number and three-fourths in yalue), at a meeting 
specially called for that purpose of which seven days* notice has 
been giTen, remoTe the trustee and appoint another person to fill 
his office, and the Court shall giye a certificate declaring him to 
be trustee ; and if a trustee be adjudged bankrupt he shall cease 
to be a trustee, and the r^istrar shall, if there be no other 
trustee, call a meeting of creditors for the appointment of another 
thistee in his place. See also rule 120, by which it is proyided 
that before the creditor desires a meeting to be held for the 
remoyal of the trustee, he shall apply to a member of the com- 
mittee of inspection for that purpose, and when sudi member 
refuses to summon a meeting, or there is no committee of 
inspection, the creditor may apply to the Court on an affidayit of 
facts, and the Court may direct the r^;istrar to summon a 



64 BANKRUPTCY. 

meeting or may direct notice to be given to the trustee to show 
can^e why the Court should not remove him.) 

(177.) In what manner is a va>cancy in the office of trustee hy 
deaths resignation^ or otherwise, to he filled up? 

By the creditors at a general meeting, and such meeting may 
be convened by the continuing trustee, if there are more than 
one, or by the registrar on the requisition of any creditor. 
Should there be no trustee the registrar acts as such, but does 
not give security (s. 83 ; see also rule 128). 

(178.) Should it happen from any cause that there is no trustee 
acting during the continuance of a bankruptcy, upon whom does 
the duty of trustee devolve f 

The Begistrar of the Court for the time having jurisdiction in 
the bankruptcy (s. 84). 

(179). What Otccount must the trustee render, and to whom and 
when must such a,ccount he rendered f 

The trustee shall call a meeting of the committee of inspection 
once at least every three months, when they shall audit his accounts 
and determine whether any and what dividend is to be paid. The 
trustee having had his quarterly statement of accounts audited as 
aforesaid, shall, forthwith after the said audit, forward the certified 
statements to " The Comptroller in Bankruptcy," adding thereto 
his certificate that it is the copy certified, by the* committee. He 
shall also therewith forward an office copy of the statement of 
afiEiurs filed by the bankrupt, showing thereon in red ink the 
difference between the sums stated by the bankrupt and the 
sum realised or estimated by the trustee to be realised, and shall 
also state the reasons why any property not realised has not 
been realised (s. 55 ; rule 247 : ^see also ss, 56 and 58^ and 
rule 250). 
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(180.) In whom does the dedarcUion of a dividevid vest? 

The diTidend is dedaied by the trustee under the authority of 
the oommittee of inspection (s. 55). 

(181.) When and under what circumstances is a trustee entitled 
to call for his release f 

When the lankruptcy is dosed, the trustee shall apply to the 
registrar to fix a time and place for a meeting of the creditors to 
consider an application to be made to the Court for his release, 
and upon such time being fixed he shall summon a meeting of 
the creditors to consider such application, stating therein the 
time and place on which the application to the Court will be 
made. At the meeting the trustee shall lay before the assembled 
creditors an account showing the manner in which the bank- 
ruptcy has been conducted, with a list of the unclaimed 
diyidends, if any, and of the property, if any, outstanding, and 
shall inform the meeting that he proposes to apply to the Court 
for a release. The creditors assembled at the meeting may 
express their opinion as to the conduct of the trustee, and they, 
or any of them, may appear before the Court and oppose such 
release. The Court shall, on a hearing, grant or withhold the 
release accordingly, and if it withhold the release it shall make 
such order as it thinks just, charging the trustee with the 
consequences of any act or default he may have done or made 
contrary to his duty, and shall suspend his release until such 
charging order has been complied with and the Court thinks just 
to grant the release (& 51 ; see also rule 122). 

(182.) State the effect of the release of the trustee. 

The order of the Court releasing the trustee shall discharge 
him/rom aU liability in resi)ect of any act done or default made 
by him in the administration of the affairs of the bankrupt, or 
otherwise in relation to his conduct as trustee. But such order 

F 
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may be revoked by the Court on proof that it was obtained by 
fraud (s. 53.) And by rule 124 /t also operates as a removal of 
the trustee, and thereupon the registrar becomes trustee. 



IX. — ^What Pbopbbtt vests in the Trustee. 

(183.) Define tJie meaning of the word "property " as used in 
the Act, 

" Property " means and includes money, goods, things in 
action, land, and every description of property whether real or 
personal, also obligations, easements, and every description of 
estate, interest and profit, present or future, vested or contingent, 
arising out of or incident to property as above defined (s. 4). 

(184.) Staie generally what property is divisible among the 
haifikrupt's creditors ? 

(i.) All property vested in bankrupt at the commencement of 
the bankruptcy, or which may be acquired by, or devolve on, 
him, during its continuance. 

(ii.) The capacity to exercise and to take proceedings for exer- 
cising all such powers in or over, or in respect of, property as 
might have been exercised by the bankrupt for his own benefit 
at the commencement of his bankruptcy or during its continuance, 
except the nomination to a vacant ecclesiastical benefice. 

(iii.) All goods and chattels being at the commencement of the 
bankruptcy, in the possession, order, or disposition of the bank- 
rupt, being a trader, by the consent and permission of the true 
owner, of which goods and chattels the bankrupt is reputed 
owner, or of which he has taken upon himself the sale or disposi- 
tion as owner, provided that things in action, other than debts 
due to him in the course of his trade or business, shall not be 
deemed goods and chattels within the meaning of this clause 
(s. 15). 
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(185.) What property of the bankrupt does not devolve upon the 
trustee for division amongst the creditors f 

(i.) Property held by the bankmpt on trust for any other person. 

(ii.) The tools (if any) of his trade^ and the necessary wearing 
apparel and bedding of himself, his wife and children, to a value, 
inclusiye of tools and apparel and bedding, not exceeding 20Z. in 
the whole. 

(iii.) TJie right of nomination to a vacant ecclesiastical benefice 
(8. 15.) 

(186.) If at the time of his bankruptcy the bankrupt be entitled 
to preserU to an ecclesiastical benefice then vacant, who will, after 
the bankruptcy, be entitled to the right of presentation f 

The right of presentation is in the bankrupt, for the law does 
not consider the void turn as of any pecuniary value. OaHey v. 
Sdby, 1 Str. 403. (Smith's Merc. Law, 8th ed., 636.) 

(187.) How is property affected which is deemed to be in the 
order and disposition of a bankrupt ; and what is the difference 
in the operation of the clause in cases of tracers and non-traders f 

All goods and chattels being at the commencement of the bank- 
ruptcy in the possession, order, or disposition of the bankrupt, 
being a trader, by the consent and permission of the true owner, 
of which goods and chattels the bankrupt is reputed owner, or 
of which he has taken upon himself the sale or disposition as 
owner, shall pass to his trustee and become divisible amongst his 
creditors (s. 15). 

(188.) Under any and what circumstances do goods and chattels 
of which the ba/nkrupt has the possession, but of which he is not the 
owner, pass to his trustee, and are there any and what exceptions 
to the rule f 

Ail goods and chattels, being at the conmiencement of the bank- 
ruptcy in the possession, order, or disposition of the bankmpt, being 

Y 2 
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a trader, hy the consent and permission of the true owner, of which 
goods and chattels the bankrupt is reputed owner, or of which he 
has taken npon himself the sale or disposition as owner, provided 
that things in action other than debts due to him in the course of 
his trade or business shall not he deemed goods and chattels within 
the meaning of this clause. 

This rule does not apply to fixtures nor to goods in the bank- 
rupt's possession as executor or administrator. Nor to goods in 
the bankrupt's possession as factor, or for a particular purpose 
(s. 16). 

(189.) Is there any exception to the rule that where a debt is 
assigned^ and the assignor afterwards becomes bankrupt, notice of 
the assignment must be given, so as to take it out of his order and 
disposition, and, if so, state in what instances f 

In the case of debts secured on real estate, they pass with the 
land, and notice to the debtor is not necessary for the transfer 
of debts secured by negotiable instruments, as promissory notes 
and bills of exchange. (Hobson's Bankruptcy, 3rd ed. 457.) And 
it might be mentioned that the 15th section, which only applies 
to traders, does not include things in action other than debts due 
to the bankrupt in the course of his trade or business. 

(190.) Eaplain shortly the doctrine of reputed ownership, and 
to what things in action does it apply f 

Lord Bedesdale thus explained it. " The doctrine applies to 
chattels in the possession of the bankrupt in his order and dis- 
position with the consent of the true owner, that means where the 
possession, order and disposition is in a person who is not the 
owner, to whom they do not properly belong, and who ought not 
to have them, but whom the owner permits unconscientiously, as 
the Act supposes, to have such order and disposition." The object 
was to preyent deceit by a trader, from the visible possession of 
property to which he was not entitled. But in the construction 
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of the Act the nature of the possession has always been considered, 
and the words have been construed to mean possession of the- 
goods of another with the consent of the true owner. (Bobson's 
Bankruptcy, 2nd ed. 413.) As to things in action, the doctrine 
applies only to debts due to the bankrupt in< the course of his 
trade or business. 

(191.) lathe doctrine of reputed oumership applicable to traders 
and non-traders aiike, or is there any, and what, distinction between 
them f Were any, aind if so, what changes in this respect, made hy 
the Bankruptcy Act, 1869 ? 

By the Act of 1861, the doctrine of reputed ownership applied 
to all persons whether traders or not. By the Act of 1869 it 
only applies in the case of a trader, and it is also provided that 
things in action other than debts due to him in his course of 
trade or business, shall not be deemed goods and chattels within 
the meaning of the Act (Ex parte Union Bank of Manchester, in 
re Jackson, L. E. 12 Eq. 354) ; and under the 15th section the rule 
does not apply to fixtures, nor to goods in the bankrupt's posses- 
sion as executor or administrator, nor to goods in the bankrupt's 
possession as factor, or for a particular purpose. 

(192.) There are two classes of cases where property demised to 
the bankrupt have been held to pass to his trustee under the reputed 
ownership clause. The first is where the bankrupt has once been 
the ovmer, the other where he has not ; the evidence required to 
establish reputed ownership in ea^h of these cases is different. 
What is the difference ? 

Where a bankrupt has once been the owner some decided 
eyidence is necessary to show that the ownership has changed 
hands. On the other hand, one is not to assume that because a 
bankrupt is in possession of a furnished house at the time of his 
bankruptcy that he is necessarily reputed owner. Again a trustee 
will have no title to goods and chattels left in the bankrupt's 
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possession and power at the time of the bankruptcy, so long as it 
can be shown that the real ownership is in some one else, who 
has not been guilty of laches or negligence. (See, hereon, Ashton 
V. Blackshaw, L. R. 9 Eq. 610 ; Ex parte Watkins, in re Couston, 
L. R. 8 Chan. App. 520 ; Ex parte Lovering, in re Jones, L. R. 9 
Chan. App. 621 ; Hamilton t. Bell, 10 Ex. 545 ; and see also 
Robson's Bankruptcy, 3rd ed. 445, 463.) 

(193.) Mow is the equity of redemption of a bankrupt in real 
estate dealt with hy the trustee in bankruptcy f Can the trustee 
compel the production of the title deeds hy the mortgagee f 

He can sell the equity of redemption, and the Court may, 
imder the 96th sect, of the Bankruptcy Act, compel the produc- 
tion of the title deeds, or again the trustee might disclaim such 
equity. 

(194.) If the business premises of the bankrupt be mortgagedy 
what are the rights of the trustee as regards the trade fixtures and 
fixed machinery respectively f 

The trade fixtures would pass to a mortgagee of the freehold, 
and that eyen if annexed after the date of the mortgage. (Chdlvnck 
T. Swindell, L. R. 3 Eq. 249.) The fixed machinery would also 
belong to the mortgagee. (See, upon this point, Longhottom y. 
Berry, L. R. 5 Q. B. 123.) 

(195.) If the manufactory of the bankrupt be mortgaged^ what 
are the rights of the trustee as regards trade fixtures, a/ad fixed 
machinery ? 

Grenerally speaking the trustee of a bankrupt would be entitled 
to whateyer interests in the fixtures the bankrupt himself pos- 
sessed. (Elwes y. Mawe, Sm. L. C. 188.) It appears from very 
recent cases that trade fixtures, though put up since the date of 
the mortgage, so far as they are affixed to the freehold, go with 
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it to the mortgagee and not to the trustee. (Be Richards, 38 
L. J. Bkcy. 9.) 

(196.) A person is owner of two mills, each containing fixed 
machinery ; the one is freehold, the other leasehold. He mortgages 
hy deed both mills with the machinery. Neither of the mortgages 
is registered. He becomes bankrupt. State to whom these two sets 
of machinery will belong, and give the reason for your answer. 

The question is ''fixed machinery/' and in each case the 
machinery woald belong to the mortgagee upon the authority of 
the cases of Longhottom y. Berry, L. B. 5 Q. £. 123, and ex parte 
Daglish, in re Wilde, L. R. 8 Chan. App. 1072. Should there be any 
power given to deal with tenant's or trade fixtures separately they 
will pass to the trustee in the bankruptcy because they require 
registration under the Bills of Sale Act. (In re E, Eslich, ex parte 
Alexander, 4 Chan. Div. 0. A. 803.) 

(197.) Land held in fee-simple, having thereon buildings and 
fixtures, which the owner erected for trade purposes, is mortgaged 
without mention of those erections. Do the buildings or fixtures or 
either pass to the mortgagee ; would there be a difference if the 
land were leasehold for years f 

A mortgage of freehold land will carry buildings and fixtures, 
whether erected or attached before or after the date of the security 
(Ex parte Beynal, 2 M. D, & De G. 443), and there would bfe 
no diflference if the lands were leaseholds (Langstaff v. Meagoe, 2 
Adol. & Ell. 167 ; Ex parte Asthury, L. R. 4 Chan. App. 630.) 

(198.) Is the mortgage in either of the cases in the last question 
within the Bills of Sale Act ? 

It is not. (Longhottom v. Berry and Another, L. R. 5 Q. B. 
123 ; Ex parte Daglish, in re Wilde, L. R. 8 Chan. App. 1072.) -The 
true test whether a mortgage deed of a building and fixtures 
requires registration under the Bills of Sale Act, as respects the 
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fixtures, is whether it gives power to the mortgagee to sell or 
take possession of the fixtures separately from the building. {Ex 
parte Barclay, m re Joyce, L. R. 9 Chan. App. 576 ; see also Meux 
V. Jacobs, W. N. 1875, 52.) 

(199.) A trader mortgages Tiis mill, including fixed machinery ; 
the mortgage is not registered under the Bills of Sale Act. On 
the trader failing, can his assignees claim the machir^ry, or what 
circumstances, according to recent decisions, govern this f 

The trustee cannot claim the machinery, but it passes to the 
mortgagee, and the deed does not require registration under the 
Bills of Sale Act. (For cases, see answers to previous questions.) 

(200.) Where a mortgage deed is of a building and the fixtures, 
what is the true test, whether it requires registration or not, under 
the "Bills of Sale Act," as respects the fixtures^ 

Whether the mortgagee can sever the trade fixtures, and can 
deal with them separately; if so, the deed must be registered 
imder the Bills of Sale Act. (Jn re JE. Eslick, ex parte Alexander, 
4 Chan. Div. 503.) 

(201.) A hill of sale is executed in accordance unth an agree- 
ment made two years previously. The grantor filed his petition 
for liquidation the same day^ hut after the execution of the hill of 
sale, and the latter was registered within the twenty-one days, can 
the holder of the hill of sale maintain his title to the goods f 

Assuming that the goods were taken possession of by the grantor 
of the bill of sale before the order of adjudication the title of the 
holder would prevail over that of the trustee, but not otherwise 
in the case of a trader. (Ex parte Eoman, in re Broadbent, L. B. 12 
Eq« 598.) But see ex parte Brown, in re Scrivener, heard the 
12th of February, 1872 but not reported, but confirmed in ex 
parte Harding, L. B. 15 £q. 223. 
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(202.) Are goods in the possession of a person at the time of his 
bankruptcy subject to a biU of sale, which entitles him to possession 
until demand of debt and default, in his order and disposition f 

See last answer. 

(203.) Is a registered biU of sale of a debtor's goods vailid 
against a trustee in bankruptcy and an execution creditor , or either 
of them f 

A duly registered bill of sale is yalid against an execution 
creditor. 

(204.) What is necessary to give validity to a bUl of sale of 
furniture and other movables remaining in the order and disposi- 
tion of a debtor as against the trustee in bankruptcy ? 

The bill of sale must be registered, which entitles the bank- 
mpt« unless a trader, to the possession of the goods until demand 
of debt and default, and consequently is valid against a trustee 
in bankruptcy. (Sect. 15, sub-division 5; in re Broadbent, L. B. 
12 Eq. 598). Should the bankrupt, however, be a trader, the 
trustee in bankruptcy would be entitled, imless possession had 
been taken of such goods under the bill of sale. 

« 

(205.) How will the rights of the grantee under a bUl of sale be 
affected on the bankruptcy of the grantor by the omission to register, 
and will it make any difference if the grantor be not a trader, or 
if the grantee have removed goods before the bankruptcy f 

As between the grantor and grantee registration is unnecessary, 
and even as against the trustee in bankruptcy, and creditors, re- 
gistration is unnecessary if the grantee takes possession of the 
chattels within twenty-one days after the making of the bill of 
sale — ^although in the meantime, i.e.,- between the making of the 
bill of sale and the expiration of the twenty-ond days, a creditor 
may have sued out execution and the sheriff seized the goods 
under such execution. {Marples v. HarUey, 30 L. J. Q. B. 92.) 
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It is dear, also, that if the gmntee obtains possession of the 
goods comprised in the bill of sale at any time before they are 
seized in exeootion by a creditor, although the twenty-one days 
may huwe expired, the bill of sale — though nnregistered-^-oon- 
fers a good title on the grantee. With regard to s. 15 of the 
Bankruptcy Act of 1869, sub-division 5, it is enacted that all 
goods and chattels being, at the oommenoement of the Bank- 
ruptcy, in the x)ossession, order, or disposition of the bankrupt, 
leing a trader, by the consent or permission of the true owner 
are comprised in the bankrupt's property divisible amongst his 
creditors. 

(206.) An execution creditor for a mm less than 50Z. his seized 
the goods of a bankrupt before he commits a/n a^t of bankruptcy, 
hv^ has not sold prior to the adjudicaiion. Is the creditor or the 
trustee entitled to the proceeds of the goods f 

The creditor. The leading authorities are the following 
cases:— /SZa^er v. Finder, L. R. 6 Ex. 228, 7 Ex. 96; JSx parte 
Bocke, in re EaU, L. R. 6 Chan. App. 796 ; Ex parte Bailey, in re 
Jecka, L. R. 13 Eq. 314. 

(207.) A judgment creditor issues an execution under which the 
sheriff or high bailiff of the County Court, as the case may be, 
Uikes the goods in execution^ the judgment debtor is adjudicated a 
bankrupt ; who will be entitled to the proceeds of the execution f 

Where the goods of any trader have been taken in execution in 
respect of judgment for a sum exceeding 601,, and sold, the sheriff, 
or in the case of a sale under direction of the County C!ourt the 
high bailiff or other officer of the (bounty Court, shall retadn the 
proceeds of such sale in his hands for a period oi fourteen days, 
and upon notice being served on him within that period of a 
bankruptcy petition having been presented against such trader, 
shall hold the proceeds of such sale after deducting expenses on 
trust to pay the same to the trustee. But if no notice of snoh 
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petition be served on him within such period of fourteen days, or 
if, snch notice haying been served, the trader is not adjndged 
bankrupt on such petition, or on any other petition, of which the 
sheriff, high bailiff, or other officer has notice, he may deal with 
the proceeds of such sale in the same manner as he would have 
done, had no notice of the bankruptcy petition been served on him 
(s. 87). See also ex parte ViHars, in re Rogers^ L. iL 9 Ofaan. App. 
432, as to the effect of bankruptcy within twelve months, and 
ex parte Spooner, in re Smith, L. E. 10 Chan. App. 168. 

(208.) State shortly the effect of the provisions of the " Bank- 
ruptcy Act " in regard to executions under fieri facias. 

Sect. 95 renders valid, notwithstanding any prior act of bank- 
ruptcy, any execution or attachment against the land or goods of 
the bankrupt, if in the first case executed in good faith by seizure, 
and in the second case by seizure and sale before the date of the 
order of adjudication, if the person on whose account such execu- 
tion or attachment was issued had not at the time of the same 
being executed in the one case by seizure, and in the other by 
seizure and sale, notice of any act of bankruptcy committed by the 
bankrupt and available against him for adjudication. Where the 
seizure is before the act of bankruptcy the section does not apply^ 
and upon this section generally, see the following cases : Ex parte 
Todhunter,inre Norton, L. K. 10 Eq. 430; Edwards v. Scarsbrook, 
7 L. T. N. S. 275 ; and ex parte Veness, in re Chwynn, L. B. 10 Eq. 
424; see also s. 87 of the Act 1869.) 

By sect. 13, the Court any time after the presentation of a peti- 
tion may restrain further proceedings in any action, suit, execution, 
or other legal process, against the debtor in respect of any debt 
provable in bankruptcy, or may allow it to proceed upon such 
terms as it thinks just, and by the same section the Court is also 
empowered to appoint a receiver or manager of the property or 
business of the debtor. 
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(209.) A. obtained a judgment for lOOZ. against B., and under 
a fi. fa. the sheriff levied the amount, tohich on the expiration of 
fourteen days he paid over to the execution creditor. Shortly 
after the money was paid, B, was made a bankrupt, the act of banh^ 
ruptcy being the levy under the fi. fa. Under these circumstances, 
what are the relative rights and liabilities of the sheriff, the execu- 
tion creditor, and trustee under the bankruptcy f 

If no notice be given to the sheriff before the expiration of 
fonrteen days of a bankruptcy petition, the execution creditor is 
entitled to the prociseds of the sale. (Ex parte VUlars, in re 
Rogers, L. B. 9 Chan. App. 432.) 

(210.) When is the trustee in bankruptcy entitled to the proceeds 
of sale of goods seized and sold by the sheriff, under an execution 
before the presentation of the petition of bankruptcy f 

Where the execution creditor has notice before seizure and sale 
of an act of bankruptcy committed by the bankrupt^ and avail- 
able against him for adjudication (Ex parte Todhunter, in re Norton, 
L. B. 10 Eq. 430 ; Edwards v. Scarsbrook, 7 L. T. N. S. 275) ; and 
also where the bankrupt is a trader^ and the debt exceeds 50Z. 
and notice is served, within fourteen days after the sale, upon 
the sheriff, of presentation of a bankruptcy petition (Ex parte 
ViHars, in re Rogers, L. B. 9 Chan. App. 432.) 

(211.) If an execution be levied on the goods of a debtor^ who, 
in ten days* after the seizure becomes bankrupt, has the assignee 
any claim to the proceeds, or any, and what part of the proceeds 
of the execution f 

In the case of ex parte Todhunter, in re Norton, L. B. 10 Eq. 435, 
a creditor levied an execution against the goods of a non-trader^ 
debtor, who after seizure but before sale filed a petition for liqui- 
dation, and at the meeting of creditors a resolution for liquidation 
was duly passed, and a trustee appointed. In the meantime, how- 
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efver, the sheriff had sold the goods, and it was held that the 
execution creditor was entitled to the proceeds of the > sale against 
the trustee. The leading authorities are the following cases : — 
Ex parte Rock, in re HaM, L. B. 6 Chan. App. 795 ; Ex parte 
Bailey, in re Jechs, L. B. 13 Eq. 814^ 8, C, ; but see ex parte 
Veness, L. E. 10 Eq. 419. 

(212.) Under what circumstances will a creditor he entitled to 
the proceeds of sale of the goods of a non-trader bankrupt debtor 
which he has seized under an execution and soldj uhere the act of 
bankruptcy precedes the seizure. 

If the seizure and sale took place before the date of the order 
of adjudication, without notice of the act of bankruptcy. (See 
cases cited.) 

(213.) After seizure and sale and payment of the proceeds to 
the execution creditor at the expiration of the fourteen days, the 
debtor is adjudicated a bankrupt, the act of bankruptcy being the 
execution. Can the execution creditor retain the fruits of his 
execution, or is the trustee in bankruptcy entitled to the amount 
produced by the sale f 

Should this be an execution creditor of a trader for a sum not 
less than 50Z., the creditor will be entitled to receive the money. 
(Ex parte James, L. B. 9 Chan. App. 609.) And the cases of a 
creditor of a non-trading debtor, or a trader-debtor where the 
debt is less than 50Z., are not within the 87th sect. See Slater v. 
Pindar, L. B. 7 Eq. 95 ; Ex parte JRocke, L. B. 6 Chan. App. 795. 

(214.) If the bankrupt be a beneficed clergyman how would the 
trustee proceed f 

The trustee may apply for a sequestration of the profits of the 
benefice, and the certificate of the appointment of the trustee shall 
be sufficient authority for the granting of sequestration without 
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any writ or other proceeding, and it shall have priority over any 
other sequestitttion, except a sequestration issued before the date 
of the order of adjudication by or on behalf of a person who^ at 
the time of issue thereof, had not notice of an act of bank- 
ruptcy committed by the bankrupt, and ayailable against him for 
adjudication. But the sequestrator shall allow out of the profits 
of the benefice to the bankrupt, while he performs the duties of 
the parish or place, such an annv/al sum payable quarterly as the 
bishop of the diocese shall direct ; and the bishop may apx)oint 
to the bankrupt such stipend as he might by law have appointed 
to a curate duly licensed to serve the benefice in case the bank- 
rupt had been non-resident (s. 88). 

(215.) Does any portion of the pay, half-pay, or pension of the 
bankrupt vest in the trustee ? 

Where the bankrupt is or has been an officer of the army or 
navy, or an officer or clerk in the dvil service, or is in the enjoy- 
ment of any pension or compensation granted by the Treasury, 
the trustee during the bankruptcy, and the registrar after the 
close of the bankruptcy, shall receive for distribution amongst 
the creditors, so much of the bankrupt's pay, half-pay, sdla/ry, 
em>olumenf or pension as the Court, upon the application of the 
trustee, thinks Just and reasonable, to be paid in such manner 
and at such times as the Court, toith the consent in writing of 
the chief officer of the department under which the pay, half- 
pay, salary, emolument, pension, or compensation is enjoyed 
directs (s. 89). 

And by seot. 90, where the bankrupt is in receipt of any otJier 
salary or income, the Court, upon application to the trustee, shall 
from time to time make such order as it thinks just for the 
payment of such salary or income, or of any part thereof, to the 
trustee during the bankruptcy, ^nd to the registrar, if necessary, 
after the close of the bankruptcy, to be applied by him in such 
manner as the Court may direct (see also rules 180-182). 
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(216.) Upon a sale by the trustee of the bankrupt* 8 book-debts, 
in whose name may the purchaser sue for them f 

In Ms own name. (Bobson's Bankruptcy, 3rd ed. 340 ; see 
also Kitson v. Hardwich, L. E. 7 C. P. 473.) 

(217.) What are the provisions of the Bankruptcy Act, 1869, 
as regards voluntary settlements, and are different classes of 
persons differently affected by those provisions f 

Any Yoluntary settlement of property made by a trader, with 
the exception of a settlement made on or for his wife, or children, 
of property which has acoraed to him after marriage in right of 
his wife, shall, if the settlor become bankrupt within two years 
after the date of snch settlement, be void as against the trustee 
of the bankrupt's estate appointed under the Act; and if the 
settlor become bankrupt at any subsequent time within ten years 
after the date of such settlement, it is also to be Toid against 
such trustee, unless the parties claiming thereunder can proye 
--that the settlor was at the time of making the settlement able to 
pay all his debts without the aid of the property comprised in 
such settlement (s. 91). 

(218.) If a voluntary settlement be made by a person who at 
the time of making it is more than solvent, and in course of 
business pays off his then existing debts, but contra^its new ones, 
and fails in fifteen months, can the settlement be sustained against 
his creditors f 

See last answer. 

(219.) Is a voluntary settlement valid in case of the bankruptcy 
of the settlor, and if so under what condition f 

Any voluntary settlement of property made by a trader within 
two years before bankruptcy is void against the trustee if not 
made — 

(L) Before and in consideration of marriage. 
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(ii.) in fayour of the wife or children of the settlor of property 
accmed to him after marriage in right of his wife, and any snch 
settlement made within ten years of the bankruptcy is invalid, 
nnless the parties claiming therennder can prove that the settlor 
was at the time of making such settlement solvent apart from 
the property settled. And by ex parte Dawson, in re Dawson, 
this section has been constituted retro-active. 

(220.) A trader, in consideration of marriage, covenants to 
settle on his wife and children all property which may devolve on 
him under his father*s will. He marries in the lifetime of his 
father, under whose will he is entitled to real and personal estate. 
The father dies, and subsequently, hut before any property has 
been actually transferred or paid to the trustees of the settlement, 
the trader becomes bankrupt. Are the trustees of the settlement 
entitled, as against the trustee in bankruptcy, to the real or 
personal estate devised and bequeathed f 

Having regard to the case of ex parte Bishop, in re Tonnes, 
L. B. 8 Chan. App. 721, the covenant would appear to be void as 
against the trustee in bankruptcy, and any property which 
might be realised would be divisible amongst the creditors. 

(221.) What provisions are made under the present Bankruptcy 
Act for the appropriation of the pay, emoluments, or pension of 
any officer who is, or has been, in the Army, Navy, or Civil 
Service, and who may become bankrupt ? 

In such cases the trustee, during the bankruptcy, and the 
registrar, after the close of the bankruptcy, is to receive for 
distribution amongst the bankrupt's creditors so much of his 
pay, &c,, as the Court, upon the application of the trustee, thinks 
just and reasonable, to be paid in such manner and at such times 
as the Court, with the consent in writing of the chief officer of 
the department under which the pay, <&c., is enjoyed, directs 
(s. 89). See also s. 90, and rules 180-2. 
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(222.) Within tehat period or periods can a voluntary settle^ 
tnent he impugned hy the trustee under the bankruptcy of the 
settlor f 

Within ttuo years ; but if the settlor becomes bankrapt within 
ten years after the date of such settlement, unless the parties 
claiming therennder can prove that the settlor was at the time of 
making the settlement able to pay all his debts without the aid 
of the property comprised in such settlement, it will be void 
against the trustee. 

(223.) Can trustees of a marriage settlement prove in a 
hushand*s estate in respect of his covenant to bring money into 
settlement after marriage ? 

By sect. 91 any covenant or contract made hy a trader in con- 
sideration of marriage for the future settlement upon or for his 
wife or children of any money or property wherein he had not at 
the date of his marriage any estate or interest, whether vested or 
contingent, in possession or remainder, and not being money or 
property of or in right of his wife shall, upon his becoming 
bankrupt (before such property or money has been actually 
transferred or paid pursuant to such contract or covenant) 
be void as against his trustee appointed under the Act. But 
under the old Acts, see the cases of ex parte M*Burnie*s Trustees, 
1 D. M. & G. 441 ; and ex parte Oonne, in re March, 3 Mo. & A. 166, 
in both of which cases the settlement also extended to certain 
property belonging to the intended wife. 

(224.) Where a debtor before his bankruptcy ha^ covenanted for 
payment of a sum of money to a trustee^ to be held when paid upon 
trusts under which the debtor takes a reversionary interest, can the 
trustee prove for the whole amount, or must he deduct the value of 
the dehtor*s interest f 

Where a bankrupt has covenanted to pay money of a settlement 

G 
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and has failed to do so, haying .regard to the cases as cited in 
Bobson's Bankruptcy, 3rd ed. 272, it would seem that the divi- 
dends upon the whole interest of the debtor will be proved for 
by the trustee in order to make good his breach of trust to the 
cestuis que trust, 

(225.) A trader by a settlement executed m contemplation of 
marriage, covenanted to pay the trustees of the settlement a sum of 
money by instalments on certain specified dates. The settlor became 
bankrupt before all the payments were made ; what effect ha>s the 
bankruptcy on his covenant to pay ? 

The debt is one provable under the bankruptcy for the instal- 
ments remaining unpaid, and therefore the settlor would be dis- 
charged therefrom. (Ex parte Bishop, in re Tonnies, L. B. 8 Chan. 
App. 718.) It is also void by the 91st section of the Act, 
1869. 

(226.) Explain the meaning of the term " settlement '* as made 
use of in this Act, 

By the same section the word " settlement " shall for the purposes 
of such section include any conveyance or transfer of property. 

(227.) What is a fraudulent preferences 

Any conveyance or transfer of property, or any act done or 
suffered by any person unable to pay his debts, with a view of 
giving any particular creditor a preference over his other creditors, 
provided the same be done voluntarily and without pressure on 
the part of the creditor (s. 92). 

(228.) What is the effect of a fraudulent preference, and is it 
an act of bankruptcy f 

If the person making, taking, paying or suffering the same 
become bankrupt within three months after date, it is deemed 
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fraudulent and void as against the trustee of the bankrupt. This 
three months is to be reckoned backwards from the adjudication 
and not from the act of bankruptcy, in re Gross, 14 Sol. Jour. 96. 
But the rights of a purchaser, payee or incumbrancer in good 
faith and for valuable consideration shall not be affected (s. 92). 

A fraudulent preference is an act of bankruptcy, as it is a 
fraudulent gift or transfer within the meaning of the 6th section 
of the Act (Ex parte McLean, in re Alltbon, 24 L. T. N. S. 144 ; 
see also Gates v. Fahian, 19 W. B. 61.) 

(229.) What are the conditions required hy " The Bankruptcy 
Act, 1869," to constitute a fraudulent preference? 

By sect. 92, every such conveyance or transfer of property, &c., 
in favour of any creditor, or any person in trust for any creditor, 
with such a view is to be deemed fraudulent and void, as against 
the trustee of the bankrupt, if the person making, &c., the same 
become bankrupt within three months after the date thereof. 

It must be a delivery of property not in the ordinary course 
of business, without any pressure or demand on the part of a 
creditor. (Inns of Court Hotel, L. R. 6 Eq. 90.) It must be shown 
also that the trader was insolvent at the time he made it, and 
that he then contemplated bankruptcy, ex parte Craven, L. R. 10 
Eq. 648. A fraudulent preference in contemplation of bankruptcy 
may be inferred by a jury from circumstances, (See also ex parte 
Cooper, in re Zuccko, L. B. 10 Chan. App. 570.) 

(230.) Explain the term " Fraudulent Preference,** and state 
some circumstances which will render a payment made to a creditor 
shortly before bankruptcy a fraudulent preference. 

For former part of question see supra. As to the latter portion 
vide the cases of ex parte Wreford, in re Collett, 24 L. T. N. S. 638 ; 
ex parte EalUday, in re Liebert, L. B. 8 Chan. App. 283. 

(231.) An agent, very shortly before stopping payment, and less 

Q 2 
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than three months before bankruptcy, pays his principal a sum of 
money in the ordinary course of business. Is or is not such a pay- 
ment a fraudulent preference mthin the 92nd section of the Bank- 
ruptcy Act, 1869 ? 

It is not, if made without notice of the debtor's insolvency. 
(Ex parte Blackburn, in re Cheesebrough, L. R 12 Eq. 368.) 
Eobson's Bankruptcy, 3rd ed. 142. 

(232.) Does the Bankruptcy Act (1869), or do the general 
rules contain any provision expressly precluding the petitioning 
creditor from availing himself of the proceedings instituted by 
him as a means of extracting from the bankrupt the payment 
of his own debt or any security for it in preference to the other 
creditors ? 

By sect. 92 it is provided that every conveyance or transfer 
of property or charge thereon made, every payment made, every 
obligation incurred, and every judicial proceeding taken or suflFered 
by any person unable to pay his debts as they become due from his 
own moneys in favour of any creditor, or any person in trust for 
any creditor, with a view of giving such creditor a preference over 
the other creditors, shall, if the person makiug, taking, or paying, 
or suferiug the same, become bankrupt within three months 
after the date of making, taking, paying, or suffering the same, be 
deemed fraudulent and void as against the trustee of the bank- 
rupt appointed under this Act. 

(233.) The proviso of the 92nd sect, of the Bankruptcy Act, 
1869, reserves the rights of a purchaser, payee, or incumbrancer in 
good faith and for valuable consideration. Is a creditor fraudu' 
lently preferred a payee, within the proviso f Give your reasons. 

He is not, ex parte Butcher, in re Meldrum, L. E. 9 Chan. App. 
695, S. C. See also ex parte Pearson, in re Mortimer, L. R 8 
Chan. App. 667. 
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(234.) Can any transctctions he entered into with the bankrupt 
which are protected against the title of the trustee f 

(i.) Any payment madff in good faith and for value received to 
snch bankrupt. 

(ii.) Any payment or delivery of money or goods belonging to a 
bankmpt^ made to such bankrupt by a depository of such money 
or goods. 

(iii.) Any contract or dealing with any bankrupt made in good 
faith and for yaluable consideration. 

Provided the above are made before the date of the order of 
adjudication and without notice of any act of bankruptcy (s. 94). 

(235.) Are there any transactions entered into by or in relation 
to the property of the bankrupt thai are protected against the 
trustee ? 

(i.) Any disposition or contract with respect to the disposition 
of property by conveyance^ transfer, charge, delivery of goods, 
payment of money or otherwise howsoever made by any bank- 
rupt in good faith and for valuable consideration. 

(ii.) Any execution or attachment against the land of the bank- 
rupt executed in* good faith by seizure. 

(iii.) Any execution or attachment against the goods of any 
bankrupt executed in good faith by seizure and sale. 

Provided the above are made before the date of adjudication 
and without notice of an act of bankruptcy (s. 95). 

(236.) How does the bankruptcy of a vendor affect a contract 
for sale of land, the like as to the bankruptcy of the purchaser f 

By 32 & 33 Vict. c. 71, ss. 94, 95, in the case of the bank- 
ruptcy of the vendor, the trustee is bound to carry out the sale, 
supposing of course the contract be made without notice of the 
act of bankruptcy, and before the date of the order of adjudica- 
tion and in the event of the bankruptcy of the purchaser, if the 
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contract was made in good faith^ it would also be binding on the 
yendor, but might be disclaimed by the trustee, under s. 28. 
(See also ex parte Barrett, in re Famdl, L. E. 10 Chan. App. 612.) 

(237.) WTiai conditions are necessary to the validity of a dis- 
position of property hy a bankrupt after an act of bankruptcy f 

Good faith, yaluable consideration, and must haye been made 
before the adjudication and without notice of the act of bank- 
ruptcy. 

(238.) Where one member of a partnership firm is adjudged 
bankrupt what steps should be taken, and by whom, for recovery of 
debt due to the partnership f 

The trustee of the bankrupt partner should apply to the 
Court, and the Court, with the consent of the creditors, certified 
by a special resolution, may authorise him to commence and 
prosecute any action or suit in the names of the trustee and of 
the bankrupt's partner for the recovery of such debts, and any 
release by such partner of the debt to which any action relates 
will be yoid. Notice of the apph'cation should be given to the 
insolvent partner, and he may show cause against it, and on his 
application the Court may if it thinks fit direct that he shall 
receive his proper share of the proceeds of the action or suit, and 
if he does not claim any benefit therefrom, he shall be indemnified 
against costs in respect thereof as the Court directs (s. 105). 

(239.) On the bankruptcy of one member of a firm, what conse- 
quences ensue? How are the partnership assets and liabilities 
dealt with ? 

It becomes necessary to take an account of the whole state of 
the partnership affairs, in order to ascertain what is to be 
administered (Smith's Merc. Law, 8th ed. p. 606), and any 
balance which may be due to the bankrupt should be paid over 
to the trustee of his estate. 
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By sect. 103^ if one partner of a firm is adjudged bankrupt, 
any creditor to whom he is indebted jointly with the other 
partners of the firm, or any of them, may prove his debt for the 
purpose of voting at any meeting of creditors, and is to be 
entitled to vote thereat, but is not to receive any dividend out 
of the separate property of the bankrupt until all the separate 
creditors have received the full amount of their debts. 

If the firm be also insolvent and adjudicated bankrupt, any 
overplus of the bankrupt's separate estate is to be carried to the 
account of the joint estate (rule 76). 



X. — Thh Dividknd. 

(240.) Who is to declare a dividend^ and within what time shall 
guch dividend he declared f 

The trmtee shall from time to time, when the committee of 
inspection determines, declare a dividend amongst the creditors 
who have proved to his satisfaction debts provable in bankruptcy, 
and shall distribute the same accordingly. And in the event of 
his not declaring a dividend for the space of six months he shall 
summon a meeting of the creditors and explain to them his reasons 
for not so doing (s. 41). And by rules 131 and 132, the trustee 
shall give reasonable notice of such dividend to the creditors 
mentioned in the bankrupt's statement, and the notice shall be 
also gazetted, and notice of a dividend having been declared it 
shall be gazetted by the trustee and sent to each creditor who 
has proved, showing the amount of the dividend and when and 
where it is payable. 

(241.) When is the final dividend to he declared f 

When the trustee has converted into m>oney all the property of the 
bankrupt, or so much thereof as can in the joint opinion of him- 
self and the committee of inspection be realised without need- 
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leBsIy protractiDg the bankruptcy^ he shall declare a final dividend, 
and give notice of the time when it is to be distributed (s. 44). 

(242.) What proceedings must he taken by a creditor to enforce 
payment of his dividend f 

By sect. 46 of the Act no action or suit for a dividend shall lie 
against the trustee ; but if the thistee refuses to pay any dividend 
the Court may, if it thinks fit, order the trustee to pay the same^ 
and also to pay out of his own moneys interest thereon for the 
time that it is withheld, and the costs of the application ; and 
by rule 135 the creditor may apply for payment by sending or 
giving to the registrar and the trustee a notice according to the 
form in the schedule, and the Court may, if it shall see fit, make 
ftn order upon such application for payment without requiring 
the attendance of the creditor thereat. 

(243.) A, is the trustee of B.'s estate ; he has declared and paid 
dividends to the amount of 6s, in the pound on B's estate, hut has 
omitted to pay a dividend to C, a creditor, whose debt was proved, 
and who was entitled to such dividend. Will an action lie at the 
suit of 0. against A,, and if not, what is the remedy, and can 0. 
recover interest f 

No action will lie. The creditor should send or give the 
registrar or trustee notice in the prescribed form (No. 50), upon 
which the Court, if it thinks fit, can make an order for payment 
of the dividend, with interest at the rate of 51. i)er cent, from the 
time that its payment has been withheld, together with costs 
(8. 46 ; rule 135, P. 60.) 

(244.) What provision is made for creditors residing at a 
distance f 

In the calculation and distribution of a dividend it shall be 
obb'gatory on the trustee to make provision for debts provaMe in 
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bankraptcy appearing ^m the bankrupt's statements or otherwise 
to be due to persons resident in places so distant from the places 
where the trustee is acting that in ordinary course of communica- 
tion they have not had sufficient time to tender their proofs or to 
establish * them if disputed^ and also for debts provable in bank- 
ruptcy the subject of claims not yet determined (s. 42). 

(245.) What is the position of a creditor who has not proved 
his debt before declaration of a dividend f 

He is entitled to he paid out of any moneys for the time being 
in the hands of the trustee^ any dividend or dividends he may 
haye failed to have received before such moneys are made applicable 
to the payment of any future dividend or dividends, but he shall 
not be entitled to disturb the distribution of any dividend declared 
before his debt was proved by reason that he has not participated 
therein (s. 43). » 

(246.) In the administration of joint and separate properties, 
is there any distinction as to the declaration of the dividends f 

Dividends of the joint and separate properties shall, subject to 
any order to the contrary that may be made by the Court on the 
application of any person interested, be declared together ; and the 
expenses incident to such dividends shall be fairly apportioned 
by the trustee between the joint and separate properties, r^ard 
b^ing had to the work done for^ and ihe benefit received by, each 
property (s. 104), 

(247.) What is the duty of the trustee as to unclaimed dividends 
and outstanding property f 

They are to be accounted for and paid over to such account as 
may be directed by the rules of the Court to be made with the 
sanction of the Treasury, and any parties entitled thereto may 
claim the same in manner directed by such rules. The trustee 
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shall also deliver a list of any outstanding property of the bankrupt 
to the prescribed persons, and the same shall, when practicable, 
be got in and applied for the benefit of the creditors in the manner 
prescribed (s. 62). 

(248.) After the expiration of what period in the case of non- 
claim of dividends mil they he deemed forfeited f 

Where any dividends remain unclaimed for five years the same 
shall be deemed vested in the Crown, and shall be disposed of as 
the Commissioners of Her Majesty's Treasury direct ; provided 
that at any time after such vesting the Lord Chancellor, or any 
Court authorised by him, may by reason of the disability or 
absence beyond seas of the person entitled to the sum so vested, or 
for any other reason appearing to him sufficient, direct that the 
said sum shall be repaid out of money provided by Parliament 
(s. 116). See also 38 & 39 Vict. c. 77, s. 32. 



XI. — The Bankrupt, his Bights, Duties, Liabilities, and 

Discharge. 

(249.) State shortly the rights of the hanJcrupt, 

By sect. 20 the bankrupt, if aggrieved by any act of the trustee, 
may apply to the Court, and the Court may confirm, reverse, or 
modify the act complained of. 

By sect. 26 of the Act the trustee may appoint the bankrupt 
himself to superintend the management of the property, or carry 
on the trade, if any, for the benefit of the creditors, and in any 
other respect to aid in administering the property in such manner 
and on such terms as the creditors direct. 

By sect. 28 the trustee may, with the sanction of a special re- 
solution of the creditors assembled at any meeting of which notice 
has been given specifying the object of such meeting, a^icept any 
composition offered by the bankrupt, and if the Court approves of 
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such composition it will annul the adjudication where the annull- 
ing the order of adjudication is made the condition of the com- 
position ; the provisions of which composition may be enforced 
by the Court on motion made in a summary manner. 

By sect. 38 the trustee, with the consent of the creditors testi- 
fied by a resolution passed in general meeting, may, from time to 
time during the continuance of the bankruptcy, make such allows 
<mce as may he approved by the creditors of the bankrupt out of 
his property /or the support of the hanJcrupt and his family, or in 
consideration of his serriees if he is engaged in winding up his 
estate. 

By sect. 45 the bankrupt shall be entitled to any surplus re- 
maining after payment of the creditors and of the costs, charges, 
and expenses of the bankruptcy. And by rule 137, after pay- 
ment of debts in full and interest at the rate, and in order follow- 
ing, viz., all creditors whose debts by law carry interest shall 
first receive interest at the rate reserved or by law payable, from 
the date of the order of adjudication, and next all creditors who 
have proved, at the rate of 42, per cent. 

And by sect. 48 when the bankruptcy is closed or at any time 
during its continuance with the assent of the creditors testified by 
a special resolution, the bankrupt may apply to the Court for his 
order of discharge, 

(250.) State shortly the duties of the bankrupt. 

By sect. 19 the bankrupt shall, to the utmost of his power, aid 
in the realisation of his property and the distribution of the pro- 
ceeds amongst his creditors. He shall produce a statement of his 
affairs to the first meeting of creditors and shall be publicly ex- 
amined thereon on a day to be named by the Court, subject to 
adjournments. He shall give su^h inventory of his property, such 
list of his creditors and debtors, and of the debts due to and from 
them respectively, submit to such examination in respect of his 
property or his creditors, attend svxih meetings of his creditors, wait 
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at Bnch times on the trustee, execute stich powers of attorney, c&ii" 
veycmces, deeds and instrtm^ente, and generally do all such acts and 
things in relation to his property and the distribution of the pro- 
ceeds amongst his creditors as may be reasonably required by the 
trustee, or may be prescribed by rules of Court, or be directed by 
the Court by any special order or orders, made in reference to any 
particular bankruptcy, or made on the occasion of any special 
application by the trustee or any creditor. 

(251.) State shortly the liahiUties of the bankrupt. 

By the second portion of the above section if the bankrupt wil- 
fully fail to perform the duties imposed on him by the above 
section, or if he fail to deliver up possession to the trustee of 
any part of his property which is divisible amongst his creditors 
under this Act, and which may for the time being be in the pos- 
session or under the control of such bankrupt, he shall, in 
addition to any other punishment to which he may be subject, 
be guilty of a contempt of Court, and may be punished accordingly. 
He or his wife is also liable to be summoned lefore the Court to 
give information respecting his property, and ioprodtice documents, 
and under certain circumstances the bankrupt is liable to be 
arrested and his effects seized, which latter points are more fully 
treated of hereafter. 

(252.) Has the Court any poujer over post letters addressed to 
the bankrupt f 

The Court, upon the application of the trustee, may from time 
to time order that for such time as the Court thinks fit, not 
exceeding three months from the date of the order of adjudication, 
post letters addressed to the bankrupt at any place or any of the 
places mentioned in the order shall be re-directed, sent, or delivered 
by the Postmaster General, or the officers acting under him, to 
the trustee, or otherwise as the Court directs (s. 85). 
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(253.) What power of discovery has the Court aa to a hank- 
rupfs property f 

The Oonrt may^ on application of the trnstee, at any time 
after an order of adjudication has been made against a bankrupt, 
summon he/ore it the hankrupt, or his vnfe, or any person whatever 
known or suspected to have in his possession any of the estate 
or effects belonging to the bankrupt, or supposed to be indebted 
to the bankrupt, or any person whom the Court may deem 
capable of giving information respecting the bankrupt, his trade 
dealings or property, and the Court may require any such person 
to produce any documents in his custody or power relating to 
the bankrupt, his dealings or property; and if any person so 
summoned, after having been tendered a reasonable sum, refuses 
to come before the Court at the time appointed, or refuses to 
produce such documents, having no lawful impediment made 
known to the Court at the time of its sitting and allowed by it, 
the Court may, by warrant addressed as aforesaid, cause such 
person to be apprehended and brought up for examination (s. 96). 
See also ex parte Bolland, in re Holden, L. £. 19 Eq. 131. 

By sect. 97 the Court also may examine upon oath, either 
by word of mouth or by written interrogatories, any person so 
brought before it in manner aforesaid, concerning the bankrupt, 
his dealings or property. 

(254.) A trustee in bankruptcy has reason to suspect that pro- 
perty of the hankrupt is in the possession of B., with whom the 
hankrupt has heen engaged in business transactions. Is there any, 
and what, summary method by which the trustee can obtain dis- 
covery and payment from B, f 

Tes, by summoning B. before the Court and proceeding under 
88. 96-8. 

(255.) What power has the Court over any person known or 
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suspected to have in his possession any of the estate or effects of a 
bankrupt f 

By sect. 96, the Court may, on application of the trustee at 
any time after an order of adjudication has been made against a 
bankrupt, summon before it the bankrupt or his wife, or any person 
whatever known or suspected to have in his possession any of 
the estate or effects belonging to the bankrupt, &c. &c. 

(256.) If the chattels of the banhrupt are in the possession of a 
third person, how should the trustee proceed to recover them f 

He should summon the person retaining the same before the 
Court (s. 96). 

(257.) What power has the Court over a bankrupt who is a 
trustee under the ** Trustee Act, 1850." 

The Court has authority to appoint a new trustee in substitu- 
tion for the bankrupt (whether voluntarily resigning or not), if it 
appears to it expedient to do so. 

(258.) Is the property of the bankrupt liable to seizure under 
any circumstances f 

Any person acting under warrant of the Court may seize any 
property of the bankrupt divisible amongst his creditors under 
this Act, and in the bankrupt's custody or possession, or in that 
of any other person ; and with a view to such seizure, may break 
open any house, building, or room of the bankrupt where the bank- 
rupt is supposed to be, or any building or receptacle of the bank- 
rupt where any of his property is supposed to be ; and when the 
Court is satisfied that there is reason to believe the property of 
the bankrupt is concealed in a house or place not belonging to 
him, the Court may, if it thinks fit, grant a search warrant to any 
constable or to such officer of the London Court of Bankruptcy 
or to such High Bailiff of any County Court, whether such County 
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Conrt has jurisdiction in bankruptcy or not, as the Court may in 
each case direct (s. 99 ; rule 176). 

(259.) Under what circumstances can a debtor about to quit the 
country be arrested, and for what purpose f 

See last answer. 

(260.) Under what circumstances is the banJcrupt liable for 
arrest ? 

The Court may, by warrant addressed to such person as aforesaid, 
cause a debtor to be arrested, and any boohs, papers, moneys, goods 
and chattels, in his possession, to be seized, and him and them to 
be safely kept, as prescribed, until such time as the Court may 
order under the following circumstances : — 

(i.) If, after a petition of bankruptcy is presented against such 
debtor, it appear to the Court that there is a probable reason for 
believing that he is about to go abroad or to quit his place of resi- 
dence with a view of avoiding service of the petition, or appearing 
thereto, or examination in respect of his affairs, or otherwise 
delaying or embarrassing the proceedings in bankruptcy. 

(ii.) That he is about to remove his goods or chattels with a view 
of preventii^ or delaying such goods or chattels being taken 
possession of by the trustee, or that there is probable ground for 
believing that he has concealed or is about to conceal or destroy any of 
his goods or chattels, or any books, documents or writings which 
might be of use to his creditors in the course of his bankruptcy. 

(iii.) If, after the service of the petition, or after adjudication, 
he remove any goods or chattds in his possession above 5Z. vnthout 
the leave of the trustee, or if, without good cause shown, he fails 
to attend any examination order by the Court (s. 86). 

(261.) When is a bankruptcy to be deemed closed, and what is 
necessary to be done to effect that object ? 

When all the bankrupt's property has been realised for the 
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benefit of his creditors, or so much thereof as can in the joint 
opinion of the trustee and committee of inspection be realised, 
without needlessly protracting the bankruptcy, or a composition 
or arrangement has been completed, the trustee should make a 
report to the Court to the above eflfect, and the Court will then, 
if it is satisfied as to its correctness, make an order that the bank- 
ruptcy has closed, which will take effect from the date thereof. 
This order should be inserted in the London Gazette, the pro- 
duction of a copy of which will be conclusive evidence of the 
order having been made, its date and contents (s. 47). It 
may be mentioned that the above provision does not apply to 
liquidations by arrangement, section 125, sub-section 9, but they 
must be closed by resolution of creditors. In re Bennetts Trusts, 
L. B. 19 Eq. 245. 

(262.) When and under what circumstances is a bankrupt 
entitled to an order of discharge f 

By sect. 48, at the close of the bankruptcy, or at any time 
during its continuance with the assent of the creditors, testified 
by a special resolution. 

The bankrupt is not entitled to it unless, 

(i.) Either that a dividend of not less than ten shillings in 
the pound has been paid out of his property, or might 
have been paid, except through the negligence or 
fraud of the trustee ; or 

(ii) That a special resolutioil of his creditors has been passed 
to the effect that his bankruptcy, or the failure to pay 
ten shillings in the pound, in their opinion arose from 
circumstances for which he cannot be held responsible, 
and that they desire that an order of discharge should 
be granted to him. (As to the procedure to obtain it, 
see rules 140-142 and 172. See also Bobson's Bank- 
ruptcy, 3rd ed. 466.) 
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(263.) If he fails so to get it, can he obtain it by the aid of the 
creditors, and how f 

He can^ by the creditors passing a special resolution to the 
effect that his bankruptcy, or the failure to pay 10s. in the pound, 
has in their opinion arisen from circumstances for which the 
bankrupt cannot justly be held responsible, and that they desire 
that an order of discharge should be granted to him (s. 48). 

(264.) Under what circumstances may the Court suspend or 
withhold altogether the order of discharge ? 

By the above section : (i.) If it appears to the Court on the 
representation of the creditors, made by special resolution, of the 
truth of which representation the Court is satisfied, or by other 
sufficient evidence, that the bankrupt Tias made default in giving 
up to his creditors the property which he is required by the Act to 
give up ; or 

(iL) TJiat a prosecution has been commenced against him in 
pursuance of the provisions relating to the punishment of 
fraudulent debtors contained in the Debtors Act, 1869, in respect 
of any offence alleged to have been committed by him against 
the Act ; the Court may suspend for such time as it seems just, or 
withhold altogether the order of discharge. 

(265.) What is the effect of an order of discharge ? 

An order of dischai^e shall not release the bankrupt from any 
debt or liability incurred by means of any fraud or breach of trust, 
nor from any debt or liability whereof he has obtained forbearance 
by any fraud. But it will release the bankrupt from all other 
debts provable under the bankruptcy, with the exception of those 
mentioned in the 2nd and 3rd paragraphs of the next answer. 

The order of discharge shall be sufficient evidence of the bank- 
ruptcy and of the validity of the proceedings thereon ; and in any 
proceedings that may be instituted against a bankrupt who has 
obtained an order of discharge in respect of any debt from which 

H 
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he is released by such prder, the bankrupt may plead that the 
cause of action occurred he/ore his discharge, and may then give 
the Act and special matter in evidence (s. 49). (See also Elba v. 
Boulnois, L. E. 10 Chan. App. 479 ; ^^id. 490.) 

(266.) Are there debts and liabilities of a bankrupt from which 
his order of discharge will not release him ? and if so, specify 
them, 

(i.) Debts or liabilities incurred by means of fraud or breach 
of trust, or whereof he has obtained forbearance by means of 
fraud. 

(ii.) Debts due to the Crown. 

(iii.) Debts incurred by any offence against statutes relating 
to the revenue, or on bail-bonds entered into by him for the 
appearance of any person charged therewith, unless discharged 
by tlie Treasury Commissioners in writing. 

(267.) Is an undischarged bankrupt, whose bankruptcy has been 
closed, entitled to property acquired by him subsequently to the 
close of the bankruptcy ? 

He is. In re Fettifs Estate, 1 Chan. Div. 478 ; see also sect. 54 
of the Bankruptcy Act, 1869 ; and Robson's Bankruptcy, 3rd ed. 
368. 

(268a) Where a creditor, who has proved his debt and received 
dividends, discovers thai it has been fraudulently incurred, has he 
any remedy against the debtor left him, or is he bound by his 
proof? 

Sect. 49 of the Bankruptcy Act enacts, that an order of dis- 
charge is not to release a bankrupt from any debt or liability in- 
curred by means of any fraud or breach of trust, and by sect. 15 
of the Debtors Act, 1869, where a debtor makes any arrange- 
ment or composition with his creditors under the provisions of 
the Bankruptcy Act, 1869, he is to remain liable for the iiniKud 
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balance of any debt which he incurred or increased, or whereof 
before the date of the arrangement or composition he obtained 
forbearance by any fraud, provided the defrauded creditor has 
not assented to the arrangement or composition otherwise than 
by proving his debt and accepting dividends. 

(269.) Is there any exception in the case of joint debtors f 

By sect. 50 the order of discharge shall not release any person 
who, at the date of the order of adjudication, was a partner with 
the bankrupt, or was jointly hound, or had made any joint contract 
with him ; and by section 112, in the case of the bankruptcy of a 
joint contractor, the other contractor can be sued in respect of 
the joint contract without the joinder of the bankrupt. 

(270.) One member of a firm is alone made bankrupt. How 
does his discharge affect the liability of the other partners as joint 
contractors J and, in action against them, is it necessary to join the 
bankrupt as co-defendant ? 

The effect of an order of discharge where one member of a 
firm only is adjudicated bankrupt, is to release him from all his 
liabilities, joint as well as separate. But it will not release any 
person who at the date of the order of adjudication was a partner 
with the bankrupt, or was jointly bound, or had made any joint 
contracts with him. (Ex parte Hammond, in re Hammond and 
Nevard, L. E. 16 Eq, 614.) 

* 
(271.) What is the position of an undischarged bankrupt after 

the close of his bankruptcy ? 

(i.) No portion of a debt provable under the bankruptcy is en- 
forceable against the bankrupt's property until the expiration of 
three years from the close of the bankruptcy, and if during that 
tune he pay to his creditors such additional sum as will, together 
with the dividend paid under his bankruptcy, make up ten 
shillings in the pound, he is entitled to an order of discharge. 

H 2 
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(ii.) At the expiration of the three years^ if he has not 
obtained an order of discharge, any balance remaining unpaid 
upon any debt proved in the bankruptcy (but without interest 
in the meantime) is to be deemed a subsisting debt in the nature 
of a judgment debt, and, by the sanction and direction of the 
Court, enforceable as such, subject to the rights of any persons 
who have become creditors of the bankrupt since the close of his 
bankruptcy. 

(272.) For what period is the property of a bankrupt, who has 
not obtain^ his discharge, protected as regards debts provable 
under the bankruptcy, and to what extent and in what manner may 
such debts be enforced against his property at the expiration of 
such period ? 

Three years from the close of the bankruptcy. 

At the expiration of such period any balance remaining unpaid 
in respect of any debt proved in the bankruptcy, but without in- 
terest in the meantime, is deemed to be a subsisting debt in the 
nature of a judgment debt, and subject to the rights of any persons 
who may have become creditors of the debtor since the close of his 
bankruptcy, may be enforced against any property of the debtoi 
with the sanction of the Court which adjudicated such debtor 
bankrupt, or of the Court having jurisdiction in bankruptcy in 
the place where the property is situated ; but to the extent only 
and at the time and in manner directed by such Court. (See also 
rules 183-5.) 

(273.) Under what circumstances will debts incurred by the 
bankrupt subsequently to his bankruptcy have priority over debts 
proved under the bankruptcy ? 

"Where, at the expiration of three years from the close of the 
bankruptcy, the bankrupt has not obtained an order of discharge, 
but has traded and acquired property, the rights of the persons 
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who have become creditors of the debtor since the close of the 
bankruptcy will be preferred to any balance remaining unpaid 
in respect of any debt proved in such bankruptcy. As to any 
such subsequent property: see in re Pettifs Trusts, cited ante, 
and Ebbs v. Boulnois, ibid; also "The Bankruptcy Act, 1869," 
sect. 54. 

C274:.) What 18 the effect of the death of a hanJcrupt on the 
proceedings in his bankruptcy f 

If the debtor dies after adjudication the Court may order that 
the proceedings be continued as if he were alive (s. 80). As 
to death of debtor before the first meeting and appointment 
of trustee in liquidation proceedings, see in re Obbard, 24 L. T. R., 
N. S. 145. 

(275.) When an adjudication in bankruptcy has been annulled 
what is the effect upon sales and dispositions made by the trustee 
of property of the debtor adjudged bankrupt, and in whom does 
the unsold property of such debtor vest ? 

All such sales and dispositions are valid. The unsold pro- 
perty vests in such person as the Court may appoint, or in 
default of such appointment it reverts to the bankrupt upon 
such terms, and subject to such conditions, if apy, as the Court 
by order may declare (s. 81). 

(276.) If an uncertificated bankrupt pay away money in the 
ordinary course of business, can or cannot such money be followed 
in the hands of the payee f 

It was decided in the case of ex parte Dewhurst, in re Vanlohe, 
L. E. 7 Chan. App. 185, that money received by an undischarged 
bankrupt and paid away for value cannot, be followed by the 
trustee, though the person to whom the money was paid had 
notice of the bankruptcy. 
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(277.) Does property acquired hy a bankrupt after he obtains 
an order of discharge, and before the close of the bankruptcy, vest 
iti the trustee, or belong to the bankrupt f 

It belongs to the bankrupt. (Ebbs v. Boulnois, cited ante, 
overruling in re Bennett's Trusts, L. E. 19 Eq. 245.) See also 
Webh V, Fox, 7 T. E. 391, deciding that the bankrupt may also 
sue in respect of rights of action founded on contract accruing 
to him after and during the continuance of the bankruptcy 
unless and until the trustee interposes. (Eobson's Bankruptcy, 
3rd ed. 584.) 

XII. — Liquidation by Arrangement, Composition, &c. 

(278.) A debtor and the majority of his creditors agree in 
wishing his estate to be liquidated by arrangement* Can they, 
and by what means, bind the dissentient creditors, and what 
majority is requisite ? 

See next answer. 

(279.) " The Bankruptcy Act, 1&69/' contains provisions en- 
abling a debtor unable to pay his debts to arrange his affairs 
without becoming bankrupt ; state shortly the nature of these 
provisions and the course to be pursued ? 

By sect. 125 of the Act, paragraph 1, a debtor unable to pay 
his debts may summon a general meeting of his creditors, and 
such meeting may, by a special resolution as defined by the 
Act (sect. 16, clause 8), declare that his affairs are to be liqui- 
dated by arrangement and not in bankruptcy, and may at that 
or some subsequent meeting held at an interval of not more 
than a week appoint a trustee with or without a committee of 
inspection. 

By sect. 126 they may without any proceedings in bankruptcy, 
by an extraordinary resolution as defined by the sect, (clause 2), 
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resolve that a composition shall be accepted in satisfaction of the 
debts due to them from the debtor. 

The debtor should present a petition^ either to the London 
Court of Bankruptcy, or the proper local county court, having 
bankruptcy jurisdiction, and upon this, together with the affidavit 
in support, naming a convenient place for a first general meeting, 
being filed, such meeting will be duly summoned. As to how 
this is done, see Gen. rules, 255 and 266. The notice for the 
London Gazette referred to in rule 257, must also at the same 
time be delivered to the registrar in duplicate, and be gazetted 
by the debtor seven days at least prior to the meeting. 

As to the proceedings at the first general meeting, see Gten, 
rules 85, 93, 94, 114, 268, 269, 271, 274, etc. 

By Gen. rules 282 and 284, the resolutions, proofs, and debtor's 
statement must be filed within three days of the first meeting, 
but the time may be extended by an order. 

If a composition be accepted a request for a second meeting 
is left with the registrar, together with a list of creditors and 
notices duly stamped as on first meeting, those to creditors not 
present at first meeting being stamped with registration fee. This 
meeting does not, like the first one, require advertising in the 
Gazette. 

m 

As to cases in which in liquidation a second meeting is held 
by adjournment, etc., see Gren. rules 93 and 277. 

By Gren. rule 274 the debtor's statement must be produced at 
all meetings. 

(280.) How 18 the amount of duty payable on the presentation 
for registration of a special resolution under section 125 to he 
ascertained ? 

By General Order of 10th August, 1871, by stamps denoting a 
duty computed at the rate of 5s. upon £100 or fraction of £100 
on the gross amount of the estimated assets not exceeding a total 
duty of £200 ; and in the case of in re Berger, 21 W. R. 883, 
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it was decided that the stamp must be on the amount of assets as 
stated by the debtor and not on the value as estimated by the 
trustee, and if the assets exceed the debts the stamp is payable 
only on so much as is sufficient to pay the debts. (Ex parte Murray ^ 
L, R 16 Eq. 216.) 

(281.) What 18 the course of proceeding with respect to the 
liquidation by arrangement of the affairs of a debtor, and how can 
the debtor under such proceeding obtain a discharge as against 
dissentient creditors f 

A petition is filed, together with an affidavit verifying the 
same, the place of meeting advertised in the Gazette, and the list 
of, and notices to creditors brought in to the registrar duly 
stamped. The debtor should be present at the meeting, and 
should produce a statement thereat showing the whole of his 
assets and debts, names and addresses of creditors. A special 
resolution having been passed at the meeting, and duly registered 
subsequently, the close of the liquidation may be fixed, the dis- 
charge of the debtor and the release of the trustee granted by a 
special resolution. The trustee reports to the registrar the dis- 
charge of .the debtor and a certificate of such discharge given by 
the registrar has the same effect as an order of discharge given to 
a bankrupt under the Act. In a case of composition an extra- 
ordinary resolution is necessary. 

(282.) When is a debtor whose affairs are under ^ liquidation 
entitled to his discharge f 

Where liquidation by arrangement and not in bankruptcy has 
been resolved on, the creditors may at the same meeting at which 
such resolution is passed resolve whether the debtor's discharge 
shall be granted either forthwith or at a date to be specified in 
the resolution ; in default of any resolution being then come to 
as to the debtor's discharge, a general meeting must be siunmoned 
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for the purpo8e«of considering the grant thereof, either when the 
trustee shall see fit, or when the committee of inspection (if any,) 
or when the debtor with the concurrence of one-fourth in value 
of his creditors who have proved, shall require the trustee to 
summon the same. The resolution come to at the meeting must 
then be reported to the registrar, and if satisfactory to such 
debtor the registrar gives him a certificate of discharge. (Eules 
302, 303.) 

(283.) By what means can a person in insolvent circumstances 
obtain a discharge from his liabilities ? 

A man cannot now, as formerly, be made bankrupt upon his 
own petition ; but upon his conmiitting any one or more of the 
acts of bankruptcy specified in sect. 6 of the Act his creditor or 
creditors may present a petition, and at the close of the bank- 
ruptcy the bankrupt may apply to the Court for an order of dis- 
charge, which will be granted if it be proved to the Court that 
one of the conditions referred to in sect. 48 of the Act has been 
fulfilled. 

Another mode of obtaining a discharge from liabilities is by 
proceeding under the sections in the Act regulating the pro- 
ceedings for liquidation by arrangement and composition with 
creditors, viz. ss. 125-7. 

(284.) A., a trader, has presented his petition for liquidation 
hy arrangement under sect. 125 of the " Bankruptcy Act, 1869," 
and is threatened hy an execution hy a judgment creditor. Is 
there any, and what, mode (previously to the meeting of the credi- 
tors) of protecting his property from heing taken in execution f 

Yes, by applying for a restraining order, and, if necessary, also, 
for the appointment of a receiver or manager. (Gen. rule 260.) 

(286.) A., B,, and C, partners, file a petition for arrangement 
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Oft composition. What is the rule regulating the meetings of their 
creditors ? 

Separate meetings of the different classes of creditors must be 
held thus : — A meeting of the joint creditors of A., B., and 0. 
mnst first be held^ and separate meetings of the separate creditors 
must be held at a date or time subsequent to the meeting of the 
partnership creditors. The joint creditors may come to such re- 
solution as they may think fit^ with regard to the joint estate^ 
and the separate creditors as regards the liquidation of the estate 
of their individual debtor, but in the eyent of their determining 
on his bankruptcy, or the liquidation of his estate by arrange- 
ment, they must choose the same trustee (if any) as has been or 
shall be appointed by the joint or partnership creditors. (Eobson's 
Bankruptcy, 3rd ed. 707, 708 ; see also rule 286.) 

(286.) State shortly the steps to. he taken by a debtor who is 
desirous that his affairs should he liquidated by arrangement 

See answer to question 279. 

(287.) What is the m^de of proceeding to be adopted by a debtor 
who is^ desirous that his affairs shall be liquidated by arrangement 
or composition and not in bankruptcy f 

He should present a petition either to the London Court of 
Bankruptcy or the proper local county court having bankruptcy 
jurisdiction, whereupon a general meeting of his creditors will be 
summoned (this meeting must be held within one month after 
presentation of petition), who may, by special resolution, declare 
that his affairs shall be liquidated by arrangement, and not in 
bankruptcy. (Gen. rules, 263 et seq.) 

(288.) What proportion in number and value of the creditors is 
sufficient to carry a resolution that the affairs of a debtor shall be 
liquidated by arrangement and not in bankruptcy f 

A majority in nimiber, and three-fourths in value, of the 
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creditors present personally or by proxy and voting at the 
meeting. In calculating the majority^ creditors whose debts 
amount to sums not exceeding 107. are to be reckoned in the 
minority in yalue^ but not in number. 

(289.) By what means other than bankruptcy can a debtor 
obtain a discharge from his debts ? 

By liquidation by arrangement^ and by composition with 
creditors. 

(290.) What effect upon an a^it of bankruptcy, upon which a 
debtor has been adjudicated bankrupt, has the subsequent passing, 
and registration of a resolution for a composition f 

The order of adjudication may be annulled if the creditors so 
determine^ and it is embodied in the special resolution. But if 
the annulling is no part of the arrangement^ the Court is to 
make an order that the bankruptcy has closed and it will be 
deemed to have closed at and after the date of such order. Act 
1869, s. 47* (See Kobson's Bankruptcy, 3rd ed. 662.) 

(291.) What are the relative advantages and disadvantages to 
a debtor arising from proceedings in bankruptcy, or by liquidation 
by arrangement ? 

In liquidation by arrangement the debtor can himself originate 
the proceedings, and can obtain his discharge by the act of the 
creditors alone without the intervention of the Court. 

In bankruptcy, however, the debtor cannot get his discharge 
without the sanction of the Court, and this cannot be obtained 
unless either a dividend of 10s. in the pound has been paid out 
of his property, or might have been paid, except through the 
negligence or fraud of the trustee, except by special resolution, 
and on their request that a special resolution should be granted. 

(292.) What courses are open to creditors under a liquidation 
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petition f By what number or amount of creditors must a special 
resolution he carried, and what is the consequence of no resolution 
being passed ? 

At the meeting they may determine whether the affairs of the 
debtor shall be liquidated by arrangement and not in bank- 
ruptcy, or may reject such proposition. The special resolution 
must be carried by a majority in number and three-fourths in 
yalue of the creditors present, personally or by proxy, and 
voting at the meeting, and in the event of no such resolution 
being passed, the Court may, on the application of any of the 
creditors, and after notice to the debtor, make an order of 
adjudication against the debtor, or direct the bankruptcy to be 
proceeded with. (See also ex parte James, in re Condon, L. R. 
9 Chan. App. 609, 8. C.) 

(293.) Under whai circumstances may the Court adjudge bank- 
rupt a debtor whose estate is under liquidation by arrangement ? 

If, in the opinion of the Court, the property of the debtor 
cannot be sufficiently protected by the exercise, or the appoint- 
ment of a receiver or manager, or in consequence of legal diffi- 
culties arising, or there is no trustee appointed, &c. (Act 1869, 
s. 125, par. 12 ; Robson's Bankruptcy, 686 et seq.) 

(294.) In the case of a petition for liquidation by partners 
having joint and separate creditors, what meetings are necessary 
to carry out a composition by arrangement f State the periods at 
which such Tneetings must be held, and what notices to creditors are 
requisite ? 

By rule 285, separate meetings of the different classes of 
creditors shall be held — i.e., of the joint and separate creditors. 
The meeting of the joint creditors shall be first held, and separate 
meetings of the separate creditors shall be held at a date or time 
subsequent to the meeting of the partnership creditors. (See ante, 
answer to question 285.) By rule 804, notice of general meetings 
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subsequent to the appointment of a trustee mnst be given to the 
creditors who have proved^ stating the effect of the meeting, and 
the business proposed to be transacted thereat ; and by rule 312^ 
seyen days at least before declaring any dividend under a liquida- 
tion by arrangement, a notice shall be gazetted by the trustee re- 
quiring the creditors to send to him their names and addresses^ &c. 

(295.) Mention two or three essential points in which the pro- 
ceedings in the liquidation of a debtor's affairs by arrangement 
differ from those in the administration of a debtor's estate in 
bankruptcy. 

(i.) The debtor may originate the proceedings. 

(ii.) The discharge is by the act of the creditors alone, without 
the intervention of the Court. (Smith's Mercantile Law, 8th ed. 
690.) 

(296.) What proceedings are necessary in order to obtain an 
extraordinary resolution of the creditors that a composition shall 
be a>ccepted in satisfaction of the debts due to them from the 
debtor? 

A petition should be filed by the debtor under sect 126^ and a 
general meeting of his creditors summoned, at which an extra- 
ordinary resolution, viz., a resolution jmssed by a majority in 
number and three-fourths in value of the creditors assembled at 
such meeting, and confirmed by a majority in number and value 
of the creditors assembled at a subsequent general meeting, of 
which notice has been given in the prescribed manner and held 
at an interval of not less than seven nor more than fourteen days 
from the date of the meeting at which such resolution was first 
passed may be passed by the creditors agreeing to accept a com- 
position in satisfaction of the debts. This resolution, after being 
registered in the prescribed manner, upon production of the 
necessary affidavits, then becomes binding upon debtor and 
creditors. 
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(297.) In what mode can an offer of composition with creditors 
he made binding upon n&nHissenting creditors ? 

By proceeding tinder sect. 126, viz., filing a petition, and carry- 
ing and duly registering an extraordinary resolution. 

(298.) Where the majority of creditorSy from motives of kind- 
ness to the debtor, pass a special resolution under sect, 12.6, bene- 
ficial to the debtor, which is duly registered, have the dissentient 
minority any, and what, remedy in bankruptcy f 

If the resolutions i>assed by the creditors are not bon& fide for 
the benefit of the creditors, but are passed for the purpose of 
discharging the debtor, without any real benefit to the creditors, 
as if there are no assets to distribute, they will be invalid. But 
see also ex parte Linsley, in re Harper, 43 L. J. Bkcy. 84 : there 
is an appeal from the decision of the registrar refusing or 
allowing the registration of a resolution, to the chief judge in 
the London Court. (-ESr parte Pooley, in re Russell, L. R. 6 Chan, 
App. 723.) 

(299.) For the purposes of composition in calculating a majority, 
how are creditors to be reckoned whose debts are under lOZ. ? 

They are to be reckoned in the majority in value, but not in 
number. 

(300.) Whai. are the first steps to be taken by a debtor desirous 
of arranging with his creditors by paying a composition f 

By virtue of sect. 126 he should obtain an extraordinary re- 
solution, which resolution must be confirmed by a majority in 
number and value of the creditors assembled at a subsequent 
general meeting, properly convened and held within the pre- 
scribed time. 

The debtor should attend both meetings, and produce a state- 
ment to the meetings similar to what is required in a case of 
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liquidation by arrangement. The extraordinary resolution and the 
statement should then be presented to the registrar as in cases of 
liquidation by arrangement, and should be registered. (See also 
rules 254-259 and 282.) 

(301.) What statements must a debtor produce to his creditors 
on a proposed liquidation by composition ? 

He should produce a statement showing the whole of his debts 
and assets, and the names and addresses of the creditors to whom 
such debts respectively are due. The name of each creditor in 
such statement should be numbered consecutively, and the list of 
creditors whose debts do not exceed lOZ. should be separated 
from and follow after the list of those creditors whose debts 
exceed that amount. The debtor's statement of affairs should be 
as near as may be in the form required in bankruptcy. (Gen. 
rules. No. 274.) 

(302.) Have the creditors any power to add to or vary the terms 
of such composition f 

The creditors may, by an extraordinary resolution, add to or 
vary the provisions of any composition previously accepted by 
them without prejudice to any persons taking interests under 
such provisions who do not assent to such addition or variation 
and any Buch extraordinary resolution shall be presented as 
above, and shall have the like effect as the extraordinary resolu- 
tion in the first instance. 

(303.) Where the debt arises on a bill of exchange or pro^ 
missory note, what statement will be required from the debtor, and 
what is the effect of a mistake in such statement f 

He shall be required, if ignorant of the holder of the bill or 
note, to state the amount, the date on which it falls due, the 
name of the acceptor or the payee, and any other particulars within 
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his knowledge respecting tlie same, and tlie insertion of snch 
particulars shall be deemed a sufficient description of snoh 
creditor, and «ny mistake made inadvertently by a debtor in the 
statement of his debts may be corrected after the prescribed 
notice has been given with the consent of a general meeting of 
his creditors. 

(304.) How Tnay the jprovisions of mch composition he enforced^ 
and under what circumstances may the Court adjudge the debtor a 
banJcrujpt f 

The provisions may be enforced by the Court on a motion made 
in a summary manner by any person interested, and any dis- 
obedience of any order of the Court made on such motion shall 
be deemed to be a contempt of the Court. 

If it appear to the Court, on satisfactory evidence, that a 
composition cannot, in consequence of legal difficulties or for any 
sufficient cause, proceed without injustice or undue delay, the 
Court may adjudge the debtor a bankrupt. 

(305.) What is the effect of the failure of a debtor to comply 
with the provisions of a composition f 

It sets the creditor at liberty to pursue all his legal remedies 
for his original debt, that is to say, any provision may be 
enforced by the Court on motion made in a summary manner by 
any person interested ; and any disobedience of the order of the 
Court made on such motion will be a contempt of Court ; or in 
the event if the debtor does not pay or offer to pay the compo- 
sition to any creditor in accordance with the resolution, the 
creditor will be entitled to sue him for the original debt, or he 
may apply to have the debtor adjudged a bankrupt. But the 
above is always subject to the jurisdiction of the Court of Bank- 
ruptcy to restrain such steps being taken upon equitable grounds 
according to all the circumstances of the case. {Ex parte King, 
in re Harper, L. R. 17 Eq. 332.) 
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(306.) Has the Bankruptcy Act of 1869 made any and what 
difference in the practice of executing and registering deeds of com- 
position or arrangement with creditors f 

Where it is desired to componnd or arrange with creditors^ as 
in the case of an assignment of all the assignor's property to 
trustees for the benefit of his creditors, no deed is now executed, 
as formerly was the case, but the proper course is to file a petition 
for liquidation, by arrangement or composition with creditors, 
and then proceed under sections 125, 126, and 127 of the new 
Act, and the general rules applicable to cases under those sections. 

(307.) How far is the debtor liable on a composition deed for 
debts incurred by fraud ? 

By sect 15 of the Debtors Act of 1869 (32 & 33 Vict. c. 62), 
where a debtor makes any arrangement or composition with his 
creditors under the Bankruptcy Act of 1869 he shall remain liable 
for the unpaid balance of any debt which he incurred, or increased, 
or whereof before the date of the arrangement or composition he 
obtained forbearance by fraud, proyided that the defrauded 
creditor has not consented to the arrangement otherwise than by 
proving his debt and accepting diyidends. 

(308.) Is there any, and, if so, what, difference in the position 
of an execution creditor, in cases of a debtor liquidating by arrange- 
ment or by composition f 

In the case of a liquidation by arrangement, the rights of the 
execution creditor are as before stated; and in the case of a 
liquidation by composition, the rights of the execution creditor 
to the goods are not afifected by the liquidation. See ex parte 
Birmingham Qoa Company, re Adams, L. B. 11 Eq. 204 ; ex parte 
Sheriff of Middlesex, re England, L. B. 12 Eq. 207. 

Xin. — Punishment of Fraudulent Debtors. 

(309.) By the provisions of the " D^tors Act, 1869," a bank- 
rupt may render himsdf liable to the criminal law; of what 
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offences would he he deemed guilty ? and what punishment may he 
awarded him ? 

Misdemeanor and felony. 

By sect. 12 in cases of felony and in some misdemeanors, 
yiz., those set out in sect. 11^ the punishment by the Act is 
imprisonment for any time not exceeding two years with or 
without hard labour, and in the other cases of naisdemeanors, 
those referred to in sect. 13, not exceeding one year with or 
without hard labour. 

(310.) State shortly some of the cases which would render him 
so liable ? 

(i.) Not, to the best of his knowledge and belief, fully and 
truly discovering to the trustee administering his estate all his 
property, &c., unless the jury is satisfied he had no intention to 
defraud. 

(ii.) After the presentation of a bankruptcy petition against 
him, &c., or within four months next before the same, conceal- 
ing any part of his property to the value of 101. or upwards, 
unless, &c. 

(iii.) Making any material omission in any statement relating to 
his affairs, unless, &c. In all the above cases the punishment is 
two years, with or without hard labour (s. 11). 

Absconding after the presentation of a bankruptcy petition 
against him, &c., or within four months before such presentation, 
&c., quitting England, and taking with him, or attempting, &o., 
so to do, any part of his property to the amount of 20Z. or up* 
wards, which ought by law to be divided amongst his creditors, 
unless the going, &c., is by sect. 12 made a felony, and punish- 
able by imprisonment for any term not exceeding two years with 
or without hard labour. 

By sect. 13, if any person in incurring any debt or liability 
has obtained credit under false pretences, or by means of any 
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other fraud, he is to be deemed gnilty of a misdemeanor^ and 
punishable by imprisonment for any term not exceeding one 
year with or without hard labour. 

(311.) State some of the principal cases of misconduct in which 
a bankrupt will he deemed guilty of a misdemeanor, and state the 
punishment to which he becomes liable, 

(i.) Non-discovery of property and its dispositions with intent 
to defraud. 

(ii.) Concealment of property to the value of 10^. or upwards, 
or of debts due to him, with fraudulent intent. 

(iii.) Omission, with fraudulent intent, in any statement rela- 
ting to his affairs. 

(iv.) Attempting to account for property by fictitious losses. 

The punishment in the above cases is imprisonment, with or 
without hard labour, for any time not exceeding two years. 

(i.) Obtaining credit by false pretences, or by means of any 
other fraud. 

(ii.) Making any false claim, or any proof, declaration, or state- 
ment of account which is untrue in any material jmrticular, wil- 
fully and with intent to defraud. 

In the two latter cases the punishment is one year's imprison- 
ment, with or without hard labour. 

(312.) When is a creditor in any banhruptcy arrangement or 
composition to be guilty of a misdemeanor, and what punishmsnt is 
he liable to? 

If he wilfully, and with intent to defraud, makes any false 
claim, or any proof, declaration, or statement of account which is 
untrue in any material particular, he shall be guilty of a misde- 
meanor punishable with imprisonment not exceeding one year, 
with or without hard labour (s. 14, Debtors Act, 1869.) 

I 2 
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(313.) What are the principal ads of a bankrupt which consti' 
tuie misdemeanors or felony f 

(i.) Not folly or truly discovering to his trustee all his property, 
and how^ to whom^ for what consideration, and when he disposed 
of any part thereof. 

(ii.) Not deliyering up to his trustee all such parts of his 
property as are in his custody or under his control. 

(iii.) If he makes any material omission in any statement 
relating to his affairs, &c., &c 

The above are misdemeanors. 

The following is a felony : 

Absconding with property to, the amount of 20h or upwards, 
which ought by law to be divided amongst his creditors. Punish- 
able by imprisonment for any term not exceeding two years, with 
or without hard labour. 

(314.) What ingredient is necessary to render non-discovery^ 
concealment, or omission hy the "bankrupt a misdemeanor, and how 
and by whom is the culpability tried ? 

The jury being satisfied that it was done with intent to defraud ; 
he will be prosecuted by the trustee on the order of the dourt, 
and the Quarter Sessions have jurisdiction in respect of an offence 
under this Act. (Debtors Act, s. 20.) See also Bex v. Walters^ 
6 C. & P. 138 ; Eobson's Bankruptcy, 3rd ed. 606. 
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distinction between 13 Eliz. c. 5, and the 91st sect, of Act 18G9 .. 35. 

GOING ABROAD, 

how far an act of bankraptoy, 58 

GRANTEE OF BILL OF SALE, 
right of, on omission to register, 205 

GRAZIERS, 

liability o^ to become bankrapts, 26 

HALF-PAY, 

pension and pay, 215 

INSTANCES 

of resort to bankruptcy, 5 

INTEREST, 

abatement rate of, allowed in respect of bill not due, 134 
when recoverable on proveable debts, 133 

JOINT AND SEPARATE CREDITORS, 
rights of, 141, 147 

JOINT AND SEPARATE PROPERTIES, 
dividends, of, 246 

JOINT CONTRACTORS, 

in action against, not neceasary to join bankrupt, 126 

JOINT CREDITORS, 

proof of partner in competition with, 150 

JOINT DEBTORS, 

effect of order of discharge in case of, 269 

JOINT LIABILITY ON ACCEPTANCE, 149 
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JUBISDICTION 

of chief judge, 10 

of coanty court judges, 11 

JUSTICES OP THE PEACE, 
effects of bankruptcy of, &c.. 23 

LANDLORD'S 

remedy for rent, 130, 131, 182 

LEASEHOLD PROPERTY, 

duties, &c., of trustee relative to, 172, 173 

LETTERS 

of baukrupt, Court's right to, 252 
addressed to bankrupt, 252 

LLAJBILITIES OF BANKRUPT, 251 

"LIABILITY,** 

definition of term, 153 

of married woman to bankruptcy, 80 

of executor to bankruptcy, 31 

joint, 149 

of trustee, 168 

LIFE POLIOY,^ 

effect of order and disposition clause on, 103 
to whom it belongs after assignment, 102, 103 
proof in respect of mortgage of, 101 

LIQUIDATION BY ARRANGEMENT, COMPOSITION, &c. 278 el 
seq, 
execution creditor, how prevented from effecting, 284 
how it differs from bankruptcy, 289 
proceedings of; 278-287 
proceedings at first meeting under a, 82 
resolution in, 288 

MACHINERY, 

fixed, to whom it belongs, 194 

MAJORITY OF CREDITORS, 

to carry resolution for liquidation, 288 
for purposes of composition, 299 

MARRIAGE, 

settlement in contemplation of, 223 et seq, 

MARRIED WOMAN'S 

liability to bankruptcy, 30 

MEANING, 

of acts df bankruptcy, 4 
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MISDEMEANOR, 

what constitates, 313 
puDiahment for, 312 

MONEY, 

ooming into hands of trustee, 167 

MOBTGAGE, 

of manufacturing premises, 196 
of freehold land, 197 

MORTGAGE OR PLEDGE OF DEBTOR'S PROPERTY, 
whose sanction necessary, 85 

MORTGAGEE, 

equitable position as regards realization of security, 114, 115, 117 
legal and equitable differences as regards remedy of, 117 

NOTICE, 

of assignment of debt, 189 

of rejection of proof by trustee, 151 

OATHS, 

administration of^ 17 

OBJECT 

of the bankrupt laws, 2 
of acts of bankruptcy, 3 

OFFICER, 

in army, navy, or dyil service, appropriation of pay of, 221 

OFFICERS 

of the Court, 9 

** ORDER AND DISPOSITION,'^ 

property in, 187, 188 

ORDER AND DISPOSITION CLAUSE, 
operation of, 103, 187, 188 
in case of bill of sale, 202 

ORDER OF DISCHARGE, 
as to joint debtors, 269 
debts not released by, 266 
effect of, 265 

effect of, as to fraudulent debtors, 268 
granted when, 262, 263 
suspended when, 264 

OWNERSHIP, 

reputed, doctrine of, 190, 191, 192 
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PARLIAMENTABY PRIVILEGE, 22 

PARTNER, 

joint creditor proving against separate estate when holding security, 

125 
proof against joint estate, 150 
bankrupt, effect of discharge of, 270 
proving against separate estate, 148 

PARTNERS, 143, 144, 145, 146, 148, 150 
petition against, 148 

petition for arrangement, rule as to meetings of their creditors, 285 
having joint and separate creditors, petition for liquidation by, 294 

PARTNERSHIP, 

debts how recovered, 238 

effect of bankruptcy, 239 

property, administration of, 143 

one member of firm adjudicated bankrupt, 238, 239 

PAYMENT OF DIVIDEND, 

proceedings to enforce by creditors, 242 et seq, 

PENSION, PAY, AND HALF-PAY, 
how affected, 215, 221 

PERIOD, 

within which voluntary settlement can be impugned, 222 

PERSONS 

liable to be made bankrupts, 21 

PETITION, 

signature of, &c., 72 

when heard forthwith, 74 

against partners, 62 

presented pending debtor summons, 52 

how and within what time served, 70 

PETITIONING CREDITOR, 

not proceeding, 73 

PETITIONING CREDITOR'S DEBT, 

definition of, 68 
when contracted, 58 
requisites to constitute, 63 
trial of, when disputed, 64 

POSITION 

of undischarged bankrupt at close of bankruptcy, 271 

POWERS 

of Court, 15 

of trustee, 160, 163 

PREFERENTIAL CLAIMS 

on bankrupt's estate, 127, 128, 129 
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PRESENTATION 

to ecclesiastical benefice, 186 

PBINCIPLE 

of bankrupt laws, 3 

PRIORITY OF DEBTS. 273 

PRIVILEGE 

of Parliament, 22 

PROCEEDING IN LIQUIDATION 

originated by debtor, 296 

PROCEEDINGS 

bow made evidence, 16 

at first meetings of creditors, 81, 82 

PROOF, 

of trading or act of bankruptcy, 78 
of solvent partner, 148 

PROOF OF DEBTS, 87, 89 
in cases of composition, 107 
by corporation, 90 
by creditors holding security, 100, 106, 107, 108, 109, 110, 135, 137 

mortgages, 101 
in distinct contracts, 137 
in case of distinct firms, 135, 137 
in respect of actions for false imprisonment, 96 
of life policy, 101 . 

right of, against partnership estates, 144 
trustees of settlement, right to, 223 
unliquidated damages, in cases of, 92, 93, 94 
withdrawal of, 80 
examination oj^ 162 

PROPERTY 

of bankrupt, how affected by adjudication. 111 

„ power of trustee over, 169 et seq. 
meaning of word, 183 
not devolving upon trustee, 185 
of undischarged bankrupt, how protected, 272 
divisible amongst creditors, 184 
which does not devolve on trustee, 185 
leasehold, duties &g. of trustee as to, 172, 173 
onerous, disclaimer of, by trustee, 171, 174 
** in order and disposition of banlmipt," 187 

PROTECTION 

to property of bankrupt who has not obtained his discharge, 272 

PUNISHMENT 

of fraudulent debtor, 808 et teq. 
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RECEIVEB, 

practice as to appointment of, 77 

REDEMPTION 

by flurety of his own property, 99 

REGISTBAR, 

duties of, 18 

of Court, vesting property in, 160 

devolution of trustee's duties to, 178 

REGISTRATION 

of bill of sale, 201 et seq, 

of resolution for composition, e£fect of, on adjudication of bankruptcy, 
290 

REJECTION 

of proof by trustee, 151 

RELEASE OF TRUSTEE, 181, 182 

REMEDY 

of creditors, how far affected by adjudication, 111 

REMOVAL OF TRUSTEE, 176 

RENT 

landlord's remedy in respect of, 130, 181, 132 

REPUTED OWNERSHIP, 
doctrine of, 190, 191, 192 

RESOLUTION 

special, &c. 154, 155, 156 

RESOLUTIONS, 

at first meetings 18, 
various kinds defined, 156 

RESPONDENTS 
to petition, 71 * 

RESTRAINING ORDER, 284 

when obtainable, 75, 76 

RIGHTS OF BANKRUPT, 249 

SALE 

of bankrupt's mortgaged property, 116 

of land, bankruptcy of vendor, how it affects contract for sale, 236 
the like, as to purchaser, 236 

SALES AND DISPOSITIONS, 

when bankruptcy annulled, effect upon, 275 I t 
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SANCTION, 

whose required to pledge debtor's property, 85 

SECURED CREDITOR, 
definition of term, 152 
how far creditor in respect of debt, 109 
how far a petitioning creditor, 67 
issuing debtor summons, efiect of, 118 
particulars of proof, 108 
position of, 98, 99, 100. 118, 124 
right of proof, 100, 106 

SECURITY 

estimated at less than its value, effect of, 110 

SEIZURE 

liability of bankrupt's property to, 258 

SEIZURE AND SALE, 

generally before adjudication, 210 et seq, 

SEQUESTRATION 

of profits of benefice, 214 

SET-OFF, 139, 140 

in bankruptcy, rights of, &c., 138 
in case of aoceptaiice, 140 

SETTLEMENT, 

definition of term, 226 

SETTLEMENTS— VOLUNTARY, 
provisions of Act as to, 217 
generally, 218 et seq, 

SIGNATURE 

of petition, rule as to, 72 

SOLICITOR 

employed by trustee, 166 

STATEMENT 

by debtor for purpose of liquidation or composition, 311 

STEPS 

to be taken by debtor for liquidation by arrangement, 286 
by debtor desirous of compounding, 300 

STOCKBROKERS, 

liable to become bankrupts, 26 

STOPPAGE, 

in transitu, 33 

STYLE, 

under which trustee may be sued, 175 

SURETY, 

rights and remedies of, 97 

L 
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TERM, 

*' secured creditor/' definition of^ 152 

TIME, 

limitation of^ for difldaimer, 174 

TRADE FIXTURES, 

who is entitled to, ld4 

TRADER, 

cannot make himself hankmpt, 7 
exemption from term, 25, 26 
resident abroad, 82 
retiring, 32 
who is a, 24 

TRADER DEBTOR SUMMONS, 
when and how served, 47 

TRADERS AND NON-TRADERS 

distinguished, 27, 29 

TRADING, 

what constitutes, 27, 28 
proof of, 78 

TRANSACTIONS 

witiii bankrupt, protected against trustee, 234 

„ not so protected, 235 

accounts of, 117 

TRIAL 

of matter in case of conflict of testimony, 17 

TRUSTEE, 

how appointed, 157 

evidence of appointment, 158 

WHO to be, till one appointed by creditors, 159 

vesting of property in, 160 

duties and powers of, 161 et seq, 

duties in respect of proofs, 89 

effect of bankruptcy o^ 257 

liabiUty of, 167, 168 

pledging part of property, 85 

powers of, 169, 170 

as to accepting composition, 165 
« as to copyhold property, 170 

as to employment of solicitor, 166 

as to leaseholds, 173 

as to onerous property, 171 

as to suing, 175 
no acting, devolution of duty, 178 
disclaimer by, 171, 174 
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TRUSTEE.— con<mM«<?. 

notice by, of rejection of proof, 151 

release of, 181 

removal of, 176 

production of deed compelled by, 193 

rights of, as to trade fixtures and fixed machines, 193, 194, 195 

claims for machinery, trade fixtures, &c., 199 et infra 

rights of, as to bill of sale, 201 et eeq. 

TBUSTEE ACT, 1850, 

power of Court over bankrupt who is trustee under Act, 257 

« 

UNCLAIMED DIVIDENDS AND OUTSTANDING PROPERTY, 

247, 248 

UNDISCHARGED BANKRUPT, 
position of, 271 

UNLIQUIDATED 

damages, proof in respect of, 92, 93 
debt, as to petition, 93 

UNREALIZED SECURITY, 
proof of, 112, 113 

VACANCY, 

in office of justice, 177 

VARIATION 

of terms of composition, power of creditors as to, 302 

VESTING 

of unsold property after adjudication annulled, 275 

VERIFICATION OF PETITION, 

rule as to, 72 

VOLUNTARY SETTLEMENTS, 

provisions of Act as to, 217 

generally, 218 et seq, 

time within which they can be set aside, 222 

WARING, EX PARTE, 
doctrine of^ 12 

WITHDRAWAL OF PROOF, 88 
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